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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to D.C. Circuit Rules 26.1 and 28(a)(1), undersigned counsel
certifies as follows:
A.

Parties and Amici. Appellant in this Court and Plaintiff in the District

Court is Ivy Brown, on behalf of herself and a similarly situated class. Appellee in
this Court and Defendant in the District Court is the District of Columbia.
Other individuals who are, or at some point were, the named plaintiffs
bringing this case on behalf of the class include: Edward Day (terminated
04/02/2012); Vietress Bacon (terminated 04/02/2012); Bonita Jackson (terminated
04/02/2012); Judith Miller (terminated 09/17/2012); Winifred Goines (terminated
04/14/2014); Curtis Wilkerson (terminated 01/21/2015); Jacqueline Thorpe
(terminated 09/11/2015); Lavondia Carter (terminated 09/11/2015); Robert Collins
(terminated 09/11/2015); Tanita Sanders (terminated 10/05/2015); Roy Foreman
(terminated 01/17/2017); Larry McDonald; Donald Dupree; Denise Rivers; and
James Bumpass. Additionally, plaintiffs voluntarily dismissed the claims of Carl
Magby and Winifred Goines due to their deaths. ECF Nos. 121, 130.
On March 29, 2014, the District Court certified the plaintiff class as follows:
All persons with physical disabilities who, now or during the pendency of this
lawsuit: (1) receive DC Medicaid-funded long-term care services in a nursing
facility for 90 or more consecutive days; (2) are eligible for Medicaid-covered
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home and community-based long-term care services that would enable them to live
in the community; and (3) would prefer to live in the community instead of a
nursing facility but need the District of Columbia to provide transition assistance to
facilitate their access to long-term care services in the community. Thorpe v.
District of Columbia, 303 F.R.D. 120, 152 (D.D.C. 2014), petition for review
denied, In re: District of Columbia, No. 14-8001, 792 F.3d 96 (D.C. Cir. 2015).
The following were defendants at some point in this action: Adrian M.
Fenty, in his official capacity as the Mayor of the District of Columbia (terminated
on 03/30/2011); Julie A. Hudman, in her official capacity as the Director of the
District of Columbia Department of Healthcare Finance (terminated on
03/30/2011); Stephen Baron, in his official capacity as the Director of the District
of Columbia Department of Mental Health (terminated on 04/02/2012); Vincent C.
Gray, in his official capacity as Mayor of the District of Columbia (terminated on
04/02/2012); and Wayne M. Turnage, in his official capacity as the Director of the
District of Columbia Department of Healthcare Finance (terminated on
04/02/2012).
The United States of America filed two statements of interest in this case in
the district court.
The following participated as amici curiae in opposition to the petition for
interlocutory appeal: Legal Aid Society of the District of Columbia, Bread for the
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City, The Center for Public Representation, The Judge David L. Bazelon Center
for Mental Health, The National Disability Rights Network, The National Health
Law Program, The National Senior Citizens Law Center (now Justice in Aging),
and The Whitman Walker Clinic.
B.

Rulings Under Review. Plaintiff-Appellant seeks reversal of the District

Court’s September 18, 2017 entry of final judgment in favor of Defendant. ECF
No. 258. That judgment was based on the September 13, 2017 memorandum
opinion and order issued by Judge Ellen Segal Huvelle. ECF No. 257. The decision
below is unpublished in West. It is in the appendix at J.A. ______.
C.

Related Cases. This matter has previously been before this Court, sub nom

In re: District of Columbia, No. 14-8001, 792 F.3d 96 (D.C. Cir. 2015). Counsel is
aware of no related case currently pending in this Court or in any other court.
/s/ Sasha Samberg-Champion
Sasha Samberg-Champion
Ryan Downer
Michael G. Allen
RELMAN, DANE & COLFAX PLLC
1225 19th Street, N.W.
Suite 600
Washington, D.C. 20036
(202) 728-1888
(202) 728-0848 (fax)
Kelly Bagby
Maame Gyamfi
Iris Y. González
AARP FOUNDATION
601 E Street, NW
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GLOSSARY
Pursuant to D.C. Circuit Rule 28(a)(3), Plaintiff-Appellant provides this
Glossary of abbreviations and acronyms. The following terms are used in this
brief:

CMS:

Center for Medicare and Medicaid Services

CTT:

Community Transition Team

DCHA:

D.C. Housing Authority

EPD:

Elderly and Physically Disabled

MFP:

Money Follows the Person
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JURISDICTIONAL STATEMENT
This appeal is from the final order of the United States District Court for the
District of Columbia (Huvelle, J.). The District Court had jurisdiction pursuant to
28 U.S.C. §§ 1331 and 1343. It entered final judgment for Defendant and
dismissed this case on September 18, 2017. ECF No. 258. On October 18, 2017,
Plaintiffs filed a timely notice of appeal. ECF No. 260. This Court has jurisdiction
pursuant to 28 U.S.C. § 1291.
INTRODUCTION AND STATEMENT OF ISSUES PRESENTED
This is a long-running suit brought by a certified class of people with
physical disabilities who are consigned to nursing facilities but want to return to
living in the community. They allege that the District of Columbia (“D.C.”) has not
satisfied its affirmative obligation to facilitate people with disabilities’ receipt of
public services in community rather than institutional settings. Olmstead v. L.C. ex
rel. Zimring, 527 U.S. 581 (1999). That obligation encompasses the duty to assist
nursing-facility residents seeking to transition to the community, including where
necessary by making reasonable modifications to existing policies and practices.
When this suit was initiated in 2010 and for years thereafter, D.C. provided
indefensibly inadequate transition services. Even now, D.C. transitions only a
small fraction of class members annually. The District Court nonetheless ruled for
D.C., holding that Plaintiffs were required to, but did not, prove that (1)
1
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deficiencies in D.C.’s system for providing transition services, as opposed to other
barriers such as lack of access to affordable and accessible housing, were the butfor causes of class members’ inability to transition; (2) class members were
affected by those deficiencies in the same way, as opposed to experiencing
“individualized” transition failures; and (3) Plaintiffs met this burden of proof with
respect to D.C.’s practices at the time of trial, in 2016, without regard to D.C.’s
prior failures or the likelihood that any changes in its practices would be durable.
The questions presented are:
(1) Did Plaintiffs have the burden of proving that D.C.’s failure to provide
adequate transition services is the “but-for” cause of continued
institutionalization, ruling out other contributing causes, or only that D.C.’s
practices are “a substantial factor” in class members’ institutionalization,
shifting the burden to D.C. to show that changing those practices would be
unreasonable?
(2) Was this class, seeking only injunctive relief, required to prove that
deficiencies in D.C.’s services affected all class members comparably, or
only that D.C. violates a specific, affirmative obligation that it owes all class
members?
(3) Did the District Court properly dismiss this case based on its finding that no
current violation existed at the time of trial that a systemic injunction could
2
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correct, or was it required to assess whether the original violation became
moot because D.C.’s conduct satisfies the stringent voluntary-cessation-ofunlawful-conduct test?
STATEMENT OF THE CASE
A. Statutory and Regulatory Background: the Olmstead Obligation To
Offer Services in the Community
This lawsuit involves D.C.’s affirmative duty to offer effective assistance to
people with disabilities who want to transition from nursing facilities to the
community. That duty arises from the integration mandate of Title II of the
Americans with Disabilities Act (ADA), 42 U.S.C. § 12131 et seq., and its
implementing regulations, as construed by Olmstead v. L.C. ex rel. Zimring, 527
U.S. 581 (1999).
The integration mandate advances one of the ADA’s core purposes—ending
the isolation and segregation of people with disabilities. See Olmstead, 527 U.S. at
588-89 (citing 42 U.S.C. §§ 12101(a)(2), (3), (5)). Title II of the ADA prohibits
public entities like D.C. from disability discrimination in the provision of public
services. 42 U.S.C. § 12132. Specifically, it mandates that “no qualified individual
with a disability shall, by reason of such disability, be excluded from participation
in or be denied the benefits of the services, programs, or activities of a public

3
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entity, or be subjected to discrimination by any such entity.” 1 Id. In order to avoid
prohibited discrimination, public entities must administer their programs “in the
most integrated setting appropriate to the needs of qualified individuals with
disabilities.” 28 C.F.R. § 35.130(d), i.e., “a setting that enables individuals with
disabilities to interact with nondisabled persons to the fullest extent possible.” 28
CFR pt. 35, App. B. A public entity must make “reasonable modifications” to its
programs to avoid disability discrimination (including segregation) unless it
demonstrates that such modifications “would fundamentally alter” the programs.
28 C.F.R. § 35.130(b)(7)(i).
In Olmstead, the Supreme Court applied these requirements, holding that
public entities must offer people with disabilities long-term-care services and
supports in the community, not just in institutions. It held that “unjustified
institutional isolation of persons with disabilities is a form of discrimination,” 527
U.S. at 600, and that this rule requires community placement for any person who
wants it and is capable of community living, i.e., is “eligible.” Id. at 602. A
plurality added that a public entity may prove, to satisfy the affirmative
“fundamental-alteration” defense, that it has “a comprehensive, effectively
working plan for placing qualified persons with [] disabilities in less restrictive
1

Section 504 of the Rehabilitation Act applies identical non-discrimination
requirements to recipients of federal financial assistance. See 29 U.S.C. § 794(a).
For simplicity, this brief refers to Title II, but these arguments apply equally to
Section 504.
4
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settings, and a waiting list that moved at a reasonable pace.” Id. at 605-06.2
Providing the fifth vote, Justice Stevens agreed: “If a plaintiff requests relief that
requires modification of a State’s services or programs, the State may assert, as an
affirmative defense, that the requested modification would cause a fundamental
alteration of a State's services and programs.” Id. at 607 (Stevens, J., concurring).
Olmstead thus holds that public entities have the affirmative obligation to
provide community-based rather than institutional care for interested, eligible
people where they can reasonably do so. Moreover, a public entity contending it
cannot reasonably provide community-based care must demonstrate that as an
affirmative defense. See also Fredrick L. v. Dep’t of Pub. Welfare of Pa., 422 F.3d
151, 157 (3d Cir. 2005); Sanchez v. Johnson, 416 F.3d 1051, 1067-68 (9th Cir.
2005); Pa. Prot. & Advocacy, Inc. v. Pa. Dep’t of Pub. Welfare, 402 F.3d 374,
381-82 (3d Cir. 2005).
At issue here is the manner in which D.C. provides “transition services,”
which permit people currently in nursing facilities to transition to communitybased settings with services and supports they need. Providing such services
effectively is vital to Olmstead compliance, because people living in nursing
facilities (particularly those living there for substantial time) require assistance to
navigate the complexities of transitioning to community-based care. Among other
2

While Olmstead pertained to people with mental disabilities, its requirements
apply equally to people with physical disabilities, such as the class here.
5
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things, they need help obtaining necessary identification and other documents
needed for public benefits; identifying services for which they are eligible and
applying for them; obtaining authorization for and arranging community-based
health care and supports; and identifying and applying for available and
appropriate housing.
B. Statement of Facts
The following statement takes as true all facts found by the District Court.
As the District Court found, “the District has little to be proud of regarding
its historic inability to comply with Olmstead’s integration mandate.” Mem. Op.
91, ECF No. 257 (“Mem. Op.”). D.C. transitions from nursing facilities to the
community only a fraction of the many people with physical disabilities who desire
such transitions. It does not even aspire to do better, but rather sets itself very low
targets for annual transitions (which, in many years, it misses). It expends very few
of its own resources on such transitions and adheres to policies that make such
transitions harder than necessary.
D.C. nursing facilities are packed tight, with the nation’s highest occupancy
rates. D.C. has 19 nursing facilities certified for Medicaid reimbursement;
collectively, they have approximately 2,770 beds. Mem. Op. 41, ¶ 63. These
facilities’ collective occupancy rate has remained well above 90 percent. Mem. Op.
42, ¶ 66. This is not normal. The average occupancy rate in 2016 for all states’
6
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nursing facilities was approximately 77 percent, compared with D.C.’s 93 percent.
Only three states approached D.C.’s occupancy rate. 3
This is not because everyone in D.C. nursing facilities wants to remain there;
rather, D.C.’s policies hinder transitions rather than enabling them. D.C. has never
conducted a comprehensive survey of demand for transitioning, which itself is
problematic. But its limited efforts found ten times more people who wanted to
transition and were eligible for community-based services than D.C. transitioned in
its best year. As of September 2014, D.C. reviewed the interest and eligibility of
704 people in 10 nursing facilities, i.e., barely a quarter of its nursing-facility
population. Trial Tr. 84:12-87:12, Sept. 16, 2016, a.m. It found that 460 (roughly
64%) qualified for and wanted assistance transitioning back to the community. Id.
The full demand for transition assistance almost certainly is much higher.
Only recently has D.C. met any of that demand, and it continues to meet
very little. In 1999, D.C. began operating a Medicaid waiver program for elderly
and physically disabled individuals (the so-called “EPD waiver”), permitting
Medicaid to pay for services provided in the community to people requiring

Kaiser Foundation, Certified Nursing Facility Occupancy Rate,
https://www.kff.org/other/state-indicator/nursing-facility-occupancyrates/?currentTimeframe=0&selectedDistributions=nursing-facility-occupancyrates&sortModel=%7B%22colId%22:%22Location%22,%22sort%22:%22asc%22
%7D.

3

7
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nursing-facility-level care. Mem. Op. 11-12. But for years D.C. provided virtually
no transition assistance for people who enrolled. Mem. Op. 44, ¶ 71.
In recent years, D.C. has provided limited transition assistance, primarily
with financial help from the federal government’s Money Follows the Person
(MFP) program. Trial Tr. 80:15-24, Oct. 4, 2016, a.m. In 2007, D.C. sought and
was awarded an MFP Rebalancing Demonstration grant, Mem. Op. 50, ¶ 87; Day
v. District of Columbia, 894 F. Supp. 2d 1, 12-14 (D.D.C. 2012), which is
“designed specifically to help elderly individuals and individuals with physical
disabilities transition from nursing facilities to the community.” Mem. Op. 51, ¶
91.4 Until 2010, D.C. used MFP money only to transition people with intellectual
and development disabilities from institutional to community settings; it did not
use this money to assist those with physical disabilities to leave nursing facilities.
Day, 894 F. Supp. 2d at 14. Not until April 13, 2011, months after Plaintiffs
initiated this action, did D.C. first attempt to transition anyone with a physical
disability using MFP money. Id. at 16.
Over the next few years, D.C. transitioned a few people from nursing
facilities, at a pace not approaching demand for transition assistance, or even
D.C.’s initial projection for its own performance. MFP program participation
requires D.C. to set annual performance targets for transitioning nursing-facilities
4

For more information on MFP, see Medicaid.gov, Money Follows the Person,
https://www.medicaid.gov/medicaid/ltss/money-follows-the-person/index.html.
8
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residents who are elderly or have physical disabilities, and then report its
compliance. When D.C. first applied for MFP funds in 2007, it proposed
transitioning more than 170 such residents annually from 2008 to 2013, i.e., a
thousand people over six years. It did not come close to meeting those targets, and
so it soon ratcheted down expectations to 30-40 transitions annually. For years it
did not approach even those modest targets. Mem. Op. 52, ¶ 93-94. By the end of
2013, D.C. had transitioned just 49 people total from nursing facilities to the
community using MFP funds—17 in 2011, 16 in 2012, and 16 in 2013. Mem. Op.
52, ¶ 94. By the time of trial in 2016, D.C. was finally beginning to meet the
artificially low targets it set for itself, which bore no resemblance to actual
demand.
D.C. set the following targets, and transitioned the following number of
people, using MFP funds (Mem. Op. 52-53, ¶ 94-99):

Year

Target

Actual Transitions

2010

30

0

2011

40

17

2012

40

16

2013

40

16

9
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Target

Actual Transitions

2014

30

24

2015

30

36

2016

30

40 5
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Moreover, those who successfully transition spend considerable time in
nursing facilities before doing so. Class members who transitioned to public or
subsidized housing did so only after spending on average between 909 and 1,361
days (depending on the year) in nursing facilities. Mem. Op. 42-43, ¶ 68. D.C.’s
average success story involves spending three years in nursing facilities before
returning to the community.
D.C. only raised its performance to this still-deficient level—annually
transitioning a fraction of those to whom its Olmstead obligation extends, and only
after years in nursing facilities—under pressure from this lawsuit and the federal
government. As early as 2012, the Center for Medicare and Medicaid Services
(CMS), which administers MFP funding, told D.C. it needed to show “significant
improvement” to maintain funding. Thorpe v. District of Columbia, 303 F.R.D.
5

As the District Court acknowledged, trial evidence did not support this last
finding. Mem. Op. 53, ¶ 99 n.20. Rather, the court relied on post-trial evidence to
which Plaintiffs objected because they had no opportunity to evaluate its accuracy.
Pls.’ Resp. to Def.’s Suppl. Submissions, ECF No. 253.
10
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120, 131 (D.D.C. 2014). Because D.C.’s transitions fell so short of its numerical
targets, CMS required D.C. to submit remedial Action Plans identifying barriers to
meeting those targets. Mem. Op. 52, ¶ 95; Exs. 81 and 107. These Action Plans
revealed that, for example, D.C. required MFP participants to pay out-of-pocket
fees they could not afford, Pls.’ Tr. Ex. (“Ex.”) 81 at 2; permitted delays in
assessment and enrollment of EPD waiver participants, id. at 4; and took
inadequate steps to help class members find housing, id. at 5.
D.C. itself determined that poor management compromised performance. In
an August 2014 report, it found that its EPD unit—the unit charged with ensuring
that people with physical disabilities can receive Medicaid services in the
community—was “woefully understaffed & plagued with a number of vacancies.”
Ex. 15 at 3. It found that staff “are unwilling to learn all aspects of their jobs,” and
that most had “other full-time jobs” that diverted their attention. Id. at 5.
D.C. made limited improvements between then and trial, but it continued to
devote insufficient staff resources to transitioning class members; continued to
follow policies preventing most class members from getting the benefit of what
few transition services it does provide; and continued not to assist class members
in maintaining and securing available housing in the community, though it claims
in these proceedings that finding housing is the single biggest obstacle to their
transitions. D.C. primarily has used MFP money to assist transitions, and so it has
11
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structured its services to class members around MFP-covered activities. D.C. has
allotted very few of its own resources to transitioning class members. That is
significant because this money will soon vanish; MFP will stop funding D.C.’s
services for class members in December 2018.6 Ex. 130 at 15; Hearing Tr. 84:1725, July 20, 2017.
So that their transitions can be covered with MFP money, D.C. requires that
elderly individuals and individuals with physical disabilities seeking to transition
to the community must reside in a nursing facility for at least 90 days, Medicaid
must have paid for at least one day of nursing facility care, and the person must
require nursing facility level of care (permitting Medicaid reimbursement for
services through the EPD waiver). Ex. 177 at 1-2; Trial Tr. 6:3-7:2, Sept. 16, 2016,
a.m. Neither the MFP program nor anything else precludes D.C. from providing
transition services out of its own funds to people who do not meet these
requirements. The MFP program pays up to $5000 in community set-up costs, 90
percent of that covered by federal funds. Trial Tr. 5:15-6:2, 10:15-25, Sept. 16,
2016, a.m. These set-up costs include transition (non-recurring) expenses such as
security deposits, furniture, and application fees. Id. at 5:15-6:2, 14:16-25.
Additionally, to provide extra incentive to transition people from institutions, the
MFP program provides an “enhanced match” pursuant to which the federal
6

At the time of trial, D.C. planned to make its final transition using MFP money in
December 2017. Auerbach Decl. at 32, ¶ 104, ECF No. 212 (“Auerbach Report”).
12
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government reimburses D.C. an additional 15 percent of its Medicaid expenditures
(above the normal federal reimbursement of 70 percent) for a year after a person’s
transition. Mem. Op. 51, ¶ 90.
At the time of trial, D.C. had nine staff members working exclusively on the
MFP program. The federal government fully reimbursed D.C. for work done by
eight of them. Mem. Op. 50-51, ¶ 89; Trial Tr. 15:2-8, 16:22-17:20, Sept. 14, 2016,
p.m. D.C. also employed a contractor to identify and secure housing for MFP
participants; this contractor, too, was paid entirely with MFP money. Ex. 130 at
10-11.
D.C. implements the MFP program in a manner that benefits only a minority
of class members. It first prioritizes its MFP spending on class members who
already have housing or rent subsidies. Ex. 177 at 3. Only then does D.C. spend
MFP money on class members requiring greater assistance in securing housing—
including those who need to obtain rent subsidies—and even then it imposes
administrative limits on class members’ ability to secure housing. Trial Tr. 22:2023:11, Sept. 14, 2016, p.m.
First of all, D.C. limits class members’ access to federal housing subsidies.
The D.C. Housing Authority (DCHA), an entity separate from D.C., generally
manages and sets policy governing 13,000 federally-funded Housing Choice
Vouchers, which subsidize the cost of private rental housing (separate from
13
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DCHA’s public housing). Trial Tr. 30:4-10, 52:11-19, Nov. 9, 2016, a.m. But D.C.
can influence or control the earmarking of many of these vouchers. D.C.
government agencies requested that DCHA set aside more than 1,700 of these
vouchers for use by various D.C. health and human service agencies, but earmarks
only 65 of them specifically for people in the MFP Program. Trial Tr. 26:10-27:1,
27:7-28:7, Sept. 14, 2016, p.m.; Trial Tr. 39:2-6, 52:24-53:3, 53:8-16, Nov. 9,
2016, a.m.; Ex. 37. Nothing prevents D.C. from earmarking more vouchers for
class members. 7 Trial Tr. 70:18-22, Sept. 14, 2016, a.m. (D.C. Mayor made
decision); Ex. 37; Trial Tr. 39:2-6; 52:24-53:3, 53:8-16, Nov. 9, 2016, a.m.
Then D.C. distributes those 65 vouchers ineffectively and inefficiently.
Rather than make the vouchers available to any class member seeking housing,
D.C. distributes them through a lottery. If a voucher “winner” fails to use it within
a limited time period (because, for example, she cannot find suitable housing), the
voucher transfers to an “alternate.” This system has been ineffective, given how
long it takes class members to find housing. Most of these valuable vouchers go
unused for long periods—or in perpetuity—as class members “win” vouchers, fail
to use them, and pass them to others. As Plaintiffs’ expert testified: “I know of no
other state that uses this methodology.” Auerbach Report at 23, ¶ 72.

7

It thus is irrelevant to D.C.’s Olmstead obligation that, as the District Court
found, the D.C. Housing Authority has a long waiting list for participation in the
Housing Choice Voucher program. Mem. Op. 68, ¶¶ 142-44.
14
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For example, in 2015, 30 people won the lottery for MFP vouchers, with 32
more selected as alternates. Of those 62, D.C. transitioned just 17, though the
federal government would subsidize their housing costs. Trial Tr. 12:3-13:6, Sept.
16, 2016, p.m. Thus, D.C. fails to earmark a sufficient number of housing vouchers
for class members or effectively use the ones it has earmarked.
Other D.C. policies similarly create an artificial scarcity of resources and
assistance for class members trying to transition. The D.C. agency implementing
the MFP program—the Community Transition Team (CTT) within the D.C. Office
on Aging—had 11 staff members (including those MFP funded) at the time of trial.
Mem. Op. 82. This small team—charged with working on every aspect of
transitioning from nursing facility to the community—has proved inadequate to
provide an effective system through which all class members receive adequate
transition assistance. D.C. targets team members’ efforts at a small part of the
class, effectively giving up on transitioning others.
In order not to be overwhelmed by unmanageably high caseloads, staff focus
on the easiest cases and triage the others—those with perceived “obstacles” such as
“lack of housing, income, and family support”—onto an “inactive” list. Mem. Op.
49, ¶ 85. Until 2014, the CTT team described above carried crushing caseloads of
80 to 90 people. Trial Tr. 71:15-72:24, Oct. 5, 2016, a.m. D.C. determined that
these caseloads prevented staff from “actually closing cases” and should be
15
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reduced to 40-45 people per case worker. Id. Rather than hiring more caseworkers,
D.C. reduced their caseloads by shifting cases to an “inactive list.” Id. Once on that
list, a class member’s case is reviewed only every 6 months to see if anything
changed. Mem. Op. 49-50, ¶¶ 84-86. D.C.’s policy thus is to abandon many class
members—particularly those lacking housing, Mem. Op. 83 n.31—rather than
helping them.
Other D.C. policies and procedures result in class members losing existing
housing. For example, the CTT will not accept a referral for transition-assistance
service until a person has been in a nursing facility for 90 days, though D.C. knows
that people “are much more likely to have lost their original housing” once
institutionalized for 90 days.8 Pls.’ Trial Ex. 447 at 2; Trial Tr. 83:6-84:8, Oct. 7,
2016, p.m.
And with respect to what the District Court considered the biggest single
barrier to class members returning to the community—finding, leasing and
furnishing affordable, accessible housing while residing in a nursing facility—D.C.
offers most people virtually no assistance. Multiple class members testified they
need D.C.’s assistance in identifying and securing housing, as they are isolated in

8

That their existing housing may be inaccessible can be remedied. Some class
members could return to existing housing with modifications such as ramps and
guard rails. The EPD waiver allows D.C. to pay for such modifications. Trial Tr.
11:19-12:2, Oct. 7, 2016, p.m.
16
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institutions, have little access to the Internet or real estate agents, and have limited
transportation to see apartments. They received no such assistance.
For example, original named Plaintiff Jacqualyn Thorpe testified she wanted
to return to the community after years in a nursing facility. Trial Tr. 23:8-24:25,
Sept. 13, 2016, a.m. She had heard of accessible apartments, but did not know how
to find one: “I’ve heard in speaking that there are places . . . set up for handicapped
people. They have the laundry and the elevator and stuff that you can utilize. . . . I
don’t know what is available out there.” Id. at 27:3-28:17. She spoke to a social
worker about moving, but he never provided housing options. Id. at 28:7-30:16.
One social worker completed a housing application for her, but never submitted it;
Ms. Thorpe only learned of the non-submission when a subsequent social worker
discovered this. Id. at 31:1-32:7. Ms. Thorpe died without receiving transition
assistance. Id. at 13:8-12; Pretrial Tr. 5:1-8, August 23, 2016.
Plaintiff Larry McDonald similarly testified to being dependent on D.C. to
transition him, but getting no assistance. Trial Tr. 56:2-58:16, Sept. 13, 2016, a.m.
He talked to one caseworker, but she left. Id. at 56:2-14. Someone else “told me
they couldn’t do anything right now.” Id. at 58:2-4. Asked what his next step was,
he responded: “Ain’t no other, but to wait.” Id. at 58:14-16.
Plaintiff Lavondia Carter had to surrender her apartment after entering a
nursing facility, because her disability benefits no longer paid for it. Trial Tr. 75:117
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8, Sept. 13, 2016, a.m. She wanted to find a new place but did not know how to
locate accessible housing. Nursing-facility social workers did not help; they told
her to have her mother find an apartment or use Metro Access to transport herself.
Id. at 79:3-10. As Ms. Carter put it: “I’m being left to do it myself.” Id.
Named Plaintiff Ivy Brown testified that living in a nursing facility made her
feel “caged . . . . You have no control over who comes in and out of your room. . . .
It’s just not a very comfortable place to be at all.” Trial Tr. 7:7-18, Sept. 14, 2016,
a.m. But neither the nursing facility nor D.C. helped her complete housing
applications, visit possible housing, or otherwise line up private housing. Id. at
12:21-13:20. She was not selected for the MFP lottery in 2015, making obtaining
housing particularly difficult. Id. at 14:6-10. Other class members similarly were
left largely on their own to find suitable housing while institutionalized. See, e.g.,
Trial Tr. 58:22-59:13, Sept. 13, 2016, p.m. (Tijuana Tucker brought to just one
apartment, which was not wheelchair-accessible; D.C. said other housing might be
available but never showed it to her).
C. Procedural History
On December 23, 2010, Plaintiffs instituted this action. They allege that
D.C. violates Title II and Section 504 by failing to effectively provide the variety
of transition services necessary for people residing in nursing facilities to access
community-based options. Specifically, they allege that D.C. is required to (but has
18
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not, in timely and effective fashion): (1) identify class members requiring
transition services; (2) identify the services they need; (3) provide those services;
and (4) effectively coordinate all aspects of the transition so that services and
supports are in place before class members leave nursing facilities. Such services
typically include help securing necessary documentation, including identification;
finding, establishing eligibility for, and applying for community-based services;
assisting in finding and applying for appropriate housing; and ensuring that all
needed services are in place prior to moving to the community. Thorpe, 303 F.R.D.
at 140.
In 2014, the District Court granted Plaintiffs’ motion for class certification.
Plaintiffs represent a class of individuals with physical disabilities who (1) have
received Medicaid-funded long-term-care services in nursing facilities for at least
90 consecutive days (making them eligible for MFP funds); (2) are eligible for
Medicaid-covered care in the community; and (3) would prefer to live in the
community but need transition assistance from D.C. Mem. Op. 16-17. The class
thus is defined to include a focused slice of the people for whom D.C.’s Olmstead
obligation applies, while the suit challenges a specific Olmstead-related failing,
i.e., failing to provide adequate transition services.
In certifying the class, the District Court found that D.C. had failed to
demonstrate that it had an Olmstead plan that met Olmstead’s standards. Thorpe,
19
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303 F.R.D. at 138. The District Court found it to be “undisputed that many
Medicaid residents in nursing homes have expressed a desire to receive services in
a less restrictive setting in the community, but have not been able to do so.” Id. It
rejected D.C.’s argument that the class should only include people who already
have housing lined up. Id. at 142. Ultimately, it found that “the concept of a system
of transition assistance is sufficiently definite to constitute a practice that could
violate Olmstead’s integration mandate, if the lack of transition services
contributes to the lack of placements of residents into community-based services.”
Id. at 148.
This Court denied D.C.’s petition for interlocutory review. In re: District of
Columbia, 792 F.3d 96 (D.C. Cir. 2015). Its holding was limited to finding that the
District Court did not manifestly err in determining “that Plaintiffs adequately
alleged that the class has suffered a uniform deprivation, and that such deprivation
could be remedied by a single injunction.” Id. at 101. It made clear that its holding
went no further. Id.
This Court looked closely at D.L. v. District of Columbia, 713 F.3d 120
(D.C. Cir. 2013) (“D.L. I”), an interlocutory class certification review decision
regarding D.C.’s compliance with the Individuals with Disabilities Education Act
(IDEA). In D.L. I, this Court found it improper to certify a class based on the
allegation that D.C. violated IDEA’s requirements for each child, since that
20
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constituted only an allegation that class members “‘have all suffered a violation of
the same provision of law.’” Id. at 126 (quoting Walmart Stores, Inc. v. Dukes, 131
S. Ct. 2541, 2551 (2011)). It declined to rule on plaintiffs’ proposed four
subclasses based on failure to follow various IDEA requirements, one of which
was ensuring the “smooth and effective transition” from one stage of the special
education system to another. Id. at 128 (internal quotations omitted). Several years
later, this Court resolved that question, finding that such subclasses were properly
certified. D.L. v. D.C., 860 F.3d 713, 723 (D.C. Cir. 2017) (“D.L. II”)
This Court found D.L. I was its “most important precedent” with respect to
class certification in this case, In re: District of Columbia, 792 F.3d at 99, but
observed that D.L. I left open the propriety of certifying a class at a comparable
level of generality based on “deficiencies in the District’s existing system of
transition assistance.” Id. at 100. This Court found it unnecessary to decide that
question because the District Court’s certification order described more specific
systemic deficiencies. Id. It rejected D.C.’s argument that class members suffered
no common harm given “the unique totality of barriers to community transition for
each individual class member.” Id. at 102. Instead, it observed, “Olmstead held
there is a common civil right to non-segregation at stake.” Id. Moreover, “Rule
23(b)(2) was intended for civil rights cases.” Id.

21
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In 2016, the District Court held a bench trial limited to Plaintiffs’ affirmative
case that D.C. violated its Olmstead obligations (which it called the “liability”
phase). It did not consider potential remedies or affirmative defenses (all of which
it considered the “remedy” phase). In bifurcating proceedings, the District Court
specifically precluded evidence going to “the ‘fundamental alteration’ defense
recognized by the plurality in Olmstead.” Mem. Op. 19. It also precluded evidence
regarding the appropriate remedy to be entered should liability be found. Pretrial
Tr. 18:22-25, Aug. 23, 2016. The District Court also limited evidence to D.C.’s
compliance from 2014 to 2016, because its class certification opinion addressed
D.C.’s transition-service failures prior to 2014. Mem. Op. 19.
The District Court never reached the second half of the bifurcated
proceeding. After trial and briefing on Plaintiffs’ burden regarding causation, the
District Court issued an opinion holding that Plaintiffs were required to meet
certain causation and commonality requirements; finding Plaintiffs did not meet
them; and dismissing this case.
The District Court acknowledged that, in an individual Olmstead case, a
plaintiff need only show the defendant is not taking reasonable steps towards
community integration. A court can order the defendant to take such steps,
regardless of whether they ultimately lead to the plaintiff’s community placement.
Mem. Op. 72. But the District Court found that comparable relief would not
22
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remedy class-wide harm, and so Plaintiffs here had to prove much more. Plaintiffs
were required to show, not just an Olmstead violation, but a “uniform deprivation
(or a concrete systemic deficiency) at a higher level of specificity than a general
claim that the provision of ‘transition services’ to the class was deficient.” Mem.
Op. 76. The District Court held that Plaintiffs were further required, for the class’s
segregation to be remedied by a single injunction, to show that this concrete
systemic deficiency “caused the class members’ continued institutionalization.”
Mem. Op. 76. The District Court construed this Court’s ruling denying D.C.’s
petition for review of its class certification decision as imposing those additional
requirements, id. at 77, although in fact this Court declined to do so and (as
explained at greater length below) this Court’s subsequent decision in D.L. II
rejects them.
The District Court found that “plaintiffs have failed to demonstrate the
existence of a concrete, systemic failure that entitles them to class-wide relief.”
Mem. Op. 91. Rather, “the unique totality of barriers to community transition for
each individual class member makes grouping of the claims inappropriate.” Id. at
84. The District Court found “individualized issues . . . prevent class members
from accessing housing even when it is available; and other individualized issues .
. . can derail transitions,” and so Plaintiffs’ institutionalization cannot be remedied
“through a single injunction.” Id. at 90.
23
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The District Court found that lack of affordable and accessible housing—
which it characterized as “beyond the District’s control,” was the “real reason” for
class members’ continued institutionalization. Mem. Op. 22. Accordingly,
notwithstanding that the District Court had not advanced to the planned remedy
phase, it concluded that it could not “remedy plaintiffs’ institutionalization through
a single injunction,” id. at 90, and thus Plaintiffs failed to establish entitlement to
class-wide relief. Id. at 91. The District Court stated (incorrectly) that Plaintiffs did
not seek individual relief and entered judgment for D.C. Id.
SUMMARY OF ARGUMENT
The District Court ruled against Plaintiffs for failing to prove several things
that were not properly part of their affirmative burden of proof. In doing so, it
permitted D.C. to evade its own responsibility to prove that it has done what it
reasonably can do—right now and going forward—pursuant to its Olmstead
obligation to assist class members who want to leave institutional settings and
rejoin the community. The District Court’s errors were purely legal, as the facts
that should be relevant are in little dispute.
The District Court’s findings and undisputed record evidence demonstrate
that a large class of people with physical disabilities languish in D.C. nursing
facilities though they would like to leave; that D.C. transitions very few of them to
the community even in its best years; that D.C. devotes few of its own resources to
24
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this effort; and that D.C. makes little effort to help class members find appropriate
housing and otherwise carry out critical functions of an effective and working
transition system. Although the District Court never squarely answered the
question, it is evident that D.C. does not provide transition services that effectively
facilitate class members’ access to long-term-care services in the community rather
than in segregated environments. The District Court nonetheless dismissed this
case, based on several erroneous legal premises.
First, the District Court incorrectly required Plaintiffs to demonstrate that
D.C.’s failure to provide adequate transition services is the but-for cause of class
members’ continued institutionalization. Plaintiffs’ proper burden was only to
demonstrate that D.C.’s failure to provide robust transition services hinders class
members’ ability to take the various steps necessary to leave nursing facilities and
so substantially contributes to their inability to transition. They were not required
to disprove D.C.’s contention that other factors also contribute to their continued
segregation. D.C. is required to provide an effective, functioning transition system
to all class members regardless of what other barriers class members may face; it
owes class members a commitment to be part of the solution to their continued
segregation, not part of the problem.
While D.C. need not modify its programs in ways that would fundamentally
alter them, the District Court failed to put D.C. to its burden of proving, as an
25
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affirmative defense, that it could not reasonably do better. And it erroneously
permitted D.C. to justify its failure to provide adequate transition services by
reference to its own self-limiting administrative rules, such as its decisions to
allocate only a limited number of housing vouchers to class members, place many
of them on an “inactive list,” and not assist them with finding housing. See Steimel,
v. Wernert, 823 F.3d 902, 918 (7th Cir. 2016) (“[T]he state cannot avoid the
integration mandate by painting itself into a corner and then lamenting the view.”).
Second, the District Court incorrectly found that individual differences as to
why class members remain institutionalized prevent them from challenging as a
class the adequacy of D.C.’s transition services. Plaintiffs were not required to
show that D.C.’s failure to adequately carry out an affirmative duty it owes each
class member harms each class member comparably. As this Court recently held,
liability for failure to meet such an affirmative obligation “does not depend on the
reason for a defendant’s failure and plaintiffs need not show why their rights were
denied to establish that they were.” D.L. II, 860 F.3d at 725. Plaintiffs were
required to prove only that class members all are subject to the same unlawful
policies, such that they all would benefit from an order modifying those policies.
Meanwhile, the District Court also erred in finding that Plaintiffs could not
enforce as a class the common right to effective transition services, but instead had
to identify and challenge a more specific policy. This Court’s decision in D.L. II
26

USCA Case #17-7152

Document #1734271

Filed: 06/04/2018

Page 39 of 107

upheld certification of a class alleging a failure to carry out an affirmative duty at
the same level of generality. And the District Court’s finding that it could not craft
a class-wide remedy—reached without taking evidence on the question—similarly
was incorrect.
Third, the District Court erred in ignoring D.C.’s years of non-compliance
with its Olmstead obligations until just before the 2016 trial. Even if D.C.
established that it belatedly provided transition services satisfying its obligations to
the class (and it did not), that would not moot its prior violations unless changes to
its practices were durable enough to make backsliding unlikely. The District Court
made no such finding, nor did it make a record that would support one. To the
contrary, the trial record demonstrated that D.C. is about to lose the MFP funding
that has made possible the few transitions that have occurred.
Individually, any of these errors would require a remand; collectively, they
demand one. The District Court did not decide several relevant questions, nor did it
make a record that permits this Court to decide them in the first instance. This
Court should vacate the District Court’s judgment and remand for further
proceedings.

27
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ARGUMENT
I.
STANDARD OF REVIEW
Following a bench trial, the District Court’s findings of fact are reviewed for
clear error, but its legal conclusions are reviewed de novo. Armstrong v. Geithner,
608 F.3d 854, 857 (D.C. Cir. 2010). Accordingly, the arguments below assume the
correctness of the District Court’s findings of fact.
II.
THE DISTRICT COURT REQUIRED THE PLAINTIFFS TO MEET
IMPROPERLY DEMANDING PROOF REQUIREMENTS
A. Plaintiffs Should Have Been Required to Prove Only That D.C.’s
Deficient Transition Services Are a “Substantial Factor” in the
Class’s Continued Institutionalization, Not That They Are the “ButFor” Cause.
The District Court improperly required Plaintiffs to prove that D.C.’s
transition-service failures—as opposed to factors that it believed to be out of
D.C.’s control, such as class members’ lack of access to available housing—
“caused” class members’ continued institutionalization. There was no basis for
requiring this showing of but-for causation, which fundamentally misunderstands
both the Olmstead right at issue and the remedy Plaintiffs seek.
The causal relationship that class members must prove is that a public
program segregates them in nursing facilities “by reason of [their] disability,” 42
28
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U.S.C. § 12132. They have made that showing, as D.C. currently provides
Medicaid services in segregated nursing facilities to a large class that would prefer
to live in the community. That triggers D.C.’s affirmative obligation to assist those
who want to transition back to community settings to do so, because a public entity
“shall administer services, programs, and activities in the most integrated setting
appropriate to the needs of qualified individuals with disabilities.” 28 C.F.R.
§ 35.130(d) (emphasis added). It is immaterial to that duty whether or how D.C.
caused the unnecessary segregation. See, e.g., Frederick L., 422 F.3d at 157; 28
C.F.R. § 35.130(b)(3)(i)-(ii).
What D.C. owes each class member is not necessarily the transition itself
(which may be more or less feasible for particular people), but transition services
providing the fullest opportunity to transition. Each class member is entitled to the
benefits of “a reasonably specific and measurable commitment to
deinstitutionalization for which [D.C.] may be held accountable,” Frederick L.,
422 F.3d at 157. Each is entitled to a fair chance with the most robust transition
system that D.C. reasonably can provide. Cf. Regents of the Univ. of Cal. v. Bakke,
438 U.S. 265, 280 n.14 (1978) (plaintiff had standing to challenge admissions
policy without proving he would have been admitted under different one).
Plaintiffs can meet these showings without demonstrating that D.C.’s policies are
the but-for cause of their continued institutionalization. It is sufficient for Plaintiffs
29
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to demonstrate that D.C.’s failures are “a substantial factor in bringing about the
harm,” as opposed to being “too remotely or insignificantly related to the harm to
be a legal basis for liability.” Henrietta D. v. Bloomberg, 331 F.3d 261, 279 (2d
Cir. 2003) (internal quotation marks and citations omitted).
While the District Court failed to apply this proper test, evidence in the
record—including the District Court’s own findings—demonstrate that D.C.’s
policies and practices are a substantial factor in the class’s ongoing segregation.
D.C. transitions only a small minority of class members to the community even in
its best years, and so it has never achieved anything resembling a “reasonable rate
of deinstitutionalization.” Sanchez, 416 F.3d at 1068. Considerable evidence
demonstrates that D.C. contributes to these poor results by failing to do all it can to
assist class members. D.C. allocates limited resources to transition efforts,
depriving class members of many of the essential components of a working
transition system, including sufficient staff to fully meet demand (rather than
relegating many class members to an inactive list); continuous access to housing
subsidy vouchers (rather than having to “win” in a lottery a time-limited voucher
that is subject to reassignment); and effective assistance in finding housing. All of
this constitutes a cognizable Title II harm—and one that D.C. must remedy with
reasonable modifications to its policies, procedures, or practices—regardless of
how many additional class members would transition with compliant services.
30
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D.C.’s failure to provide class members with the robust transition services
necessary to maximize their chances of transitioning is “a substantial factor in
bringing about the harm,” regardless of what other factors may also play a part.
Henrietta D., 331 F.3d at 278.
In that respect, this is the mirror image of cases where plaintiffs with
disabilities allege that governmental practices unnecessarily place them at risk of
institutionalization. Such plaintiffs need not prove they will be institutionalized,
just that they face a greater-than-necessary risk. Courts routinely find such a
showing sufficient for an Olmstead violation. See, e.g., Davis v. Shah, 821 F.3d
231, 264 (2d Cir. 2016) (collecting cases); Fisher v. Okla. Health Care Auth., 335
F.3d 1175, 1184-85 (10th Cir. 2003). The same principles apply here: Class
members need not show that they would secure community housing with better
D.C. transition services, just that modifications to D.C.’s practices would give
them a better chance. Whatever barriers may impact whether a particular
individual successfully transitions to the community do not diminish D.C.’s duty to
provide effective transition services for all class members. Cf. Am. Council for the
Blind v. Paulson, 525 F.3d 1256, 1269 (D.C. Cir. 2008) (currency must be made
accessible without a showing that people who are visually impaired otherwise
cannot use it).
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In a Title II action alleging a public entity’s failure to make reasonable
modifications, “the existence of additional factors causing an injury does not
necessarily negate the fact that the defendant’s wrong is also the legal cause of the
injury.” Henrietta D. 331 F.3d at 278. There is no “real reason” for class members’
inability to transition, Mem. Op. 22; there can be multiple such reasons. Nor is it
unusual that real-world constraints—including but not limited to those related to
affordable housing—may prevent D.C. from timely transitioning every eligible and
interested class member to the community. That is true in every Olmstead case.
See, e.g., Frederick L., 422 F.3d at 159-60 (recognizing that State had difficult task
of, inter alia, coordinating multiple public entities).
The District Court acknowledged that, for these reasons, it would not require
an individual to prove an Olmstead violation caused her institutionalization.
Rather, her burden would be showing that she “is eligible for community-based
care, does not oppose receiving community-based care, and could reasonably be
served in the community.” Mem. Op. 72; see also id. at 22 n.8. This is because the
remedy would be ordering a public entity to “take reasonable steps to serve that
individual in the community,” not ordering community placement at all costs. Id. at
72.
Nonetheless, the District Court erroneously treated this Olmstead action like
a disparate-impact lawsuit, where plaintiffs must demonstrate that changing a
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specific challenged policy will foreseeably lead to concrete relief for class
members. This is not such a case. See Henrietta D., 331 F.3d at 275-76 (explaining
distinction between Title II reasonable-accommodation claim and disparate-impact
claim). The fact that this is a class action does not add a causation element
otherwise not required for a reasonable modification claim, as the District Court
mistakenly believed. Rather, the causation discussion in Wal-Mart and other class
action decisions stems from the substantive claims involved, e.g., the Title VII
claim in Wal-Mart. See Disability Advocates, Inc. v. Paterson, 598 F. Supp. 2d
289, 319 (E.D.N.Y. 2009) (declining to read into Olmstead claim causation
requirements from Title VII), vacated on other grounds, 675 F.3d 149 (2d Cir.
2012).
Accordingly, the Ninth Circuit held that it is error to require an Olmstead
plaintiff to show but-for causation as the District Court did here. See M.R. v.
Dreyfus, 697 F.3d 706 (9th Cir. 2011). In M.R., plaintiffs contended that cut-backs
in the State’s provision of in-home personal-care services increased their risk of
institutionalization. The trial court denied their preliminary-injunction motion.
With respect to plaintiff M.R., it found it could not determine whether M.R.’s
increased institutionalization risk was due to the challenged policy or her own
deteriorating health. Id. at 727. The Ninth Circuit reversed. It found that this
reasoning “misapprehends the law of causation in the context of an irreparable
33
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injury inquiry.” Id. at 728. M.R. was not required to show “that the action sought
to be enjoined is the exclusive cause of the injury,” only that it “exacerbate[d]” an
existing risk of institutionalization. Id. at 728-29; see also id. at 730 (applying
similar analysis to another plaintiff). The Ninth Circuit applied similar causation
analysis to the merits of plaintiffs’ Olmstead claims, finding that they need only
demonstrate that a policy creates “serious risk of institutionalization,” not that it
would cause institutionalization for any person. Id. at 734.
In erroneously requiring that Plaintiffs disprove that extrinsic factors
contributed to their continued institutionalization, the District Court’s reasoning
also is at odds with common-law tort principles. “A proximate cause determination
does not require a jury to identify the liable party as the sole cause of harm.” Hydro
Investors, Inc. v. Trafalgar Power Inc., 227 F.3d 8, 15 (2d Cir. 2000); see also
Jefferson Bank v. Progressive Cas. Ins. Co., 965 F.2d 1274, 1284 (3d Cir. 1992). It
can simultaneously be true that many class members face difficulty finding
affordable housing and that D.C.’s inadequate services make it significantly harder
for them to transition. See Hecht v. Pro-Football, Inc., 570 F.2d 982, 996 (D.C.
Cir. 1977) (“[S]everal factors . . . may work concurrently as the efficient causes of
an injury, and, in such case, each of the participating acts or omissions is regarded
in law as a proximate cause.”); F.D.I.C. v. Bierman, 2 F.3d 1424, 1434 (7th Cir.
1993) (rejecting argument that “the poor farm economy in Indiana at the time of
34
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the transactions was the proximate cause of the subsequent losses,” because “a
proximate cause need not be the only cause.”). 9 Any factor tangibly contributing to
the outcome at issue—here, D.C.’s failure to provide transition assistance that
benefits more than a negligible portion of the class annually—is part of the legal
causation chain and is grounds for liability. Indeed, the District Court’s “real
reason” test is more stringent than that applicable under statutes, that, unlike Title
II, require a plaintiff to establish a single “primary cause”; even there, courts
recognize that there can be many contributing factors. See Brown v. Plata, 563
U.S. 493, 525 (2011).
The implication of the District Court’s stringent causation requirement is
that D.C. has no obligation to provide any Olmstead transition services—now or in
the future—unless prospective beneficiaries prove that, with the services, they will
transition to the community. This creates an obvious and undesirable chicken-oregg problem. The current absence of functioning transition services that permit
large numbers of people with physical disabilities to move into the community
reduce incentives for D.C. and other actors to provide prerequisites for successful
transitions. For example, if D.C. put every class member in position to transition
should lack of available housing be no obstacle (such as by providing each with
9

See also Phillips v. Pneumo Abex, LLC, 713 Fed. Appx. 191, 194-95 (4th Cir.
2017) (jury verdict finding company’s negligent failure to warn
was proximate cause of worker’s injuries was not legally inconsistent with
additional finding that negligence of worker’s employer also caused injuries).
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access to a housing voucher), private landlords might meet that regular demand by
making housing more accessible. They have no such market incentive when D.C.
transitions only a handful of class members to private housing each year. A
working transition system must come first for the Olmstead right to drive societal
integration, yet under the District Court’s formulation it comes last.
Moreover, as the record here demonstrates, pulling apart the causation
strands is difficult. Multiple class members testified that at some point they had the
requisite housing, or access to the requisite housing, but D.C. failed to transition
them during that window of opportunity. 10 Reality thus is more complicated than
the District Court’s binary formulation that either lack of access to housing “is the
real reason that class members have not been able to move out of nursing
facilities” or “housing is not a barrier” to transition. Mem. Op. 22. Access to
housing can come and go; the constant is D.C.’s failure to reliably help class
members take advantage of those opportunities that arise.
D.C. may argue that it is not required to have a more effective Olmstead
transition system because external factors beyond its reasonable control prevent

10

Trial Tr. 56:9-15, Sept. 16, 2016, a.m. (Plaintiff Mr. Foreman lost 2 public
housing units); Trial Tr. 17:20-18:25, 19:21-20:16, 20:25-21:14, Oct. 4, 2016, a.m.
(D.C. delayed for at least 6 months connecting class member P.H. to needed
services); Trial Tr. 27:17-25, 30:15-20, 31:7-22, Sept. 16, 2016, a.m. (class
member L.W. won 2015 MFP housing voucher lottery, leased apartment, but
remains stuck); see also Mem. Op. 44, ¶ 70 (Ms. Carter lost apartment due to
D.C.’s failure to facilitate her return home after completing therapy).
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class members from transitioning. However, D.C. has the burden of demonstrating
that it cannot mitigate those extrinsic factors as part of a “fundamental alteration”
defense rather than demanding that Plaintiffs to disprove such an assertion.
Olmstead, 527 U.S. at 603 (bracket omitted); see also 28 C.F.R. § 35.130(b)(7);
Am. Council for the Blind, 525 F.3d at 1266 (defendant has burden of establishing
“undue burden” defense); for Olmstead cases applying this rule, see, e.g, Steimel
823 F.3d at 916; Frederick L. v. Dep’t of Pub. Welfare of Com. of Pa., 364 F.3d
487, 492 n.4 (3d Cir. 2004); Messier v. Southbury Training Sch., 562 F. Supp. 2d
294, 323 (D. Conn. 2008); Joseph S. v. Hogan, 561 F. Supp. 2d 280, 293
(E.D.N.Y. 2008). The District Court compounded this error in the burden
allocation by bifurcating the trial, postponing all evidence regarding fundamental
alteration to the remedy phase, and then never reaching it. Consequently, D.C.
never had to put on evidence relevant to its claim that it cannot reasonably modify
its practices.
This error in allocating the burden is not a technical one, but one that
threatens to eviscerate the Olmstead right in practice by undermining a public
entity’s reasonable modification duty. The basic principle underlying that duty is
that a public entity must work in good faith to seek solutions, rather than rigidly
treating problems as insurmountable if changes to its current policies and practices
would be required. See Steimel, 823 F.3d at 918 (“[T]he state cannot avoid the
37

USCA Case #17-7152

Document #1734271

Filed: 06/04/2018

Page 50 of 107

integration mandate by painting itself into a corner and then lamenting the view.”).
Yet the District Court permitted D.C. to do just that.
For example, the District Court accepted uncritically D.C.’s position that
class members’ difficulty in securing affordable, accessible housing is a given,
rather than a barrier that it must take reasonable steps to overcome. It reasoned
that, because D.C does not legally control how the D.C. Housing Authority
allocates subsidized housing, class members’ inability to secure housing through
the Housing Authority was “beyond the District’s control” and not remediable
through injunctive relief. Mem. Op. 22. But just because D.C. cannot order the
Housing Authority to help it serve class members in the community does not
excuse it from making reasonable efforts to work with the Housing Authority. For
example, it could designate more Housing Choice Vouchers for class members out
of the 1700 controlled by D.C.’s human services agencies (not the Housing
Authority), such that it would not need to engage in a lottery (with all the
inefficiency that has proven to entail) to distribute an artificially scarce supply. It
should have been D.C.’s burden to show that it has made all such efforts and can
do no more. Instead, the District Court improperly permitted D.C. to “avoid the
integration mandate by binding its hands in its own red tape.” Steimel, 823 F.3d at
916.
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In an analogous situation, the Second Circuit held that the New York Board
of Elections was not excused from the duty to hold elections in accessible settings
by the inaccessibility of the third-party facilities historically used for them. As that
court cogently put it: “[T]o find that BOE’s responsibilities end where the very
discriminatory effects of architectural and other barriers to access begin would not
only frustrate the clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities, but directly contradict the
purpose of [Title II and Section 504].” Disabled in Action v. Bd. of Elections in
City of New York, 752 F.3d 189, 201 (2d Cir. 2014). Accordingly, “the fact that
BOE cannot find alternative, accessible facilities to serve as poll sites is the start,
not the end, of our inquiry as to whether BOE is liable under the Acts.” Id. The
same analysis should have applied here.
Indeed, it is especially important in the Olmstead context that a public
entity’s obligation include taking reasonable steps to work with other entities it
does not control. For example, D.C.’s recent transitioning of class members has
largely been through the federal government’s Money Follows the Person program.
Under the District Court’s reasoning, D.C. need not seek such funding because it
cannot force the federal government to provide the money. That is not the law.
The bottom line is that a public entity may not be able to transition every
eligible and interested person into community-based settings, but that does not
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relieve it from making best efforts to “provide care in integrated environments for
as many disabled persons as is reasonably feasible.” Arc of Washington State Inc.
v. Braddock, 427 F.3d 615, 618 (9th Cir. 2005). Notably, the District Court did not
find that D.C. was transitioning as many class members “as is reasonably feasible,”
or that transitioning more would require fundamental alterations—nor could it
have, on this record.
B. Because the Class Seeks Only Injunctive Relief, It Was Required Only
to Show D.C.’s Common Failure to Carry Out an Affirmative Duty on
Behalf of All Class Members, Not That Class Members Are Harmed in the
Same Way by That Failure.
The District Court similarly erred in ruling that individual differences as to
why class members fail to transition prevent them from challenging the adequacy
of D.C.’s transition services as a class. But in a suit seeking only injunctive relief,
class members need not show that D.C.’s failure to adequately carry out an
affirmative duty it owes each class member harms each class member in the same
way. Rather, Plaintiffs were required to prove only that class members were all
affected by the same unlawful policy, such that they all could benefit from an order
modifying that policy.
The District Court erroneously faulted Plaintiffs for failing “to prove a
concrete, systemic failure that entitles them to class-wide relief.” Mem. Op. 91. It
did not matter that Plaintiffs showed D.C.’s system regularly failing class
members, the District Court found, because “the unique totality of barriers to
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community transition for each individual class member makes grouping of the
claims inappropriate,” id. at 84, and (in its view) prevents Plaintiffs’
institutionalization from being remedied “through a single injunction.” Id. at 90.
All of this was error. As a preliminary matter, though much of the District
Court’s reasoning properly goes to class certification rather than the merits, the
District Court did not employ it to decertify the class. Accordingly, whether the
class remains properly certified is not before this Court; the question, rather, is
whether the District Court applied the correct liability standard. It did not.
1. Plaintiffs Challenge Systemic Practices That Harm All Class
Members
Plaintiffs seek only injunctive and declaratory relief, not damages
(individualized or otherwise). Their class is certified under Federal Rule Civil
Procedure 23(b)(2), which applies when a defendant “has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole.” A
Rule 23(b)(2) class must have a defendant’s illegal conduct in common, such that
“a single injunction or declaratory judgment would provide relief to each member
of the class.” D.L. II, 860 F.3d at 723 (quoting Wal-Mart, 564 U.S. at 360). It does
not require that such conduct affect each class member comparably, since the
amount and type of each class member’s damages are irrelevant for a Rule 23(b)(2)
class. The purpose of a Rule 23(b)(2) class action is to permit aggregated claims
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for injunctive-only relief, even where the challenged policy impacts class members
differently, to “avoid piecemeal litigation when common claims arise from
systemic harms that demand injunctive relief.” Id. at 726. As this Court recognized
in this very case, such injunctive-relief-only class actions seeking injunctive relief
only are “intended for civil rights cases” and are vital for enforcement of civil
rights laws. In re District of Columbia, 792 F.3d at 102.
Here, D.C. failed to provide all class members the benefit of transition
services that give class members a reasonable opportunity to leave nursing
facilities. That is not simply an undifferentiated allegation that class members
“suffered a violation of the same provision of law,” id. at 99 (citing Wal-Mart), or
even that it violated its Olmstead obligations writ large with respect to each class
member. Rather, it alleges concrete and specific wrongdoing impacting all class
members.
Indeed, this Court recently affirmed certification of a Rule 23(b)(2) subclass
alleging comparable wrongdoing. In D.L., parents alleged that D.C. failed to
identify children eligible for IDEA services and then delivered inadequate services
to identified children. D.L. II, 860 F.3d at 718. Initially, plaintiffs brought the case
as a single class action. In D.L. I—upon which, as noted earlier, this Court relied
heavily in D.C.’s petition for review in this case—this Court had found that class
improperly “spanned different policies and practices at different stages.” Id. at 723.
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On remand, the district court broke the class into subclasses:
Three of those subclasses consist of three-to-five-year-olds whom the
District had failed to (1) identify, (2) evaluate within 120 days of referral,
and (3) provide an eligibility determination within 120 days of referral. The
fourth subclass contains all children with disabilities denied smooth
transitions from early intervention to preschool programs.
Id. at 724 (emphasis added). The fourth subclass challenged D.C.’s failure to
provide “‘smooth and effective’ transitions” from early intervention programs to
preschool programs, id. at 727—a comparable allegation to the one made here.
This Court found it sufficient that each subclass now alleged D.C.’s failure
to carry out its affirmative obligation at “a specific stage of the special education
process.” Id. at 724. For example, “the parents of subclass-three children allege[d]
a common harm: contrary to the District’s own policy, their children had not
received eligibility determinations within 120 days of being referred for a disability
evaluation.” Id. at 725. Such allegations could “be proved with common facts,”
and “a single injunction can remedy the harm: the court required the District to
meet its statutory deadline 95 percent of the time and to improve its performance
by 10 percent in the first year and 5 percent each year thereafter.” Id.
Echoing the District Court’s reasoning here, D.C. argued in D.L. II that these
subclasses were still too imprecise because “there are many different reasons it
might have denied a particular child” IDEA rights. For example, “it may have
deprived some children of special education because of ‘insufficient outreach’ and
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others due to ‘insufficient staff’ or ‘documentation errors.’” Id. Thus, D.C. argued,
even these revised subclasses “lack ‘common contentions’ whose ‘truth or falsity’
can be resolved in one stroke.” Id. (quoting Wal-Mart, 564 U.S. at 350). This Court
rejected that argument with respect to an affirmative obligation like those created
by the IDEA in that case and by Title II here. It explained: “Unlike Title VII
liability, IDEA liability does not depend on the reason for a defendant’s failure and
plaintiffs need not show why their rights were denied to establish that they were.”
Id. Instead, the D.L. II sub-classes “need only show that the District in fact failed to
identify them, failed to provide them with timely eligibility determinations, or
failed to ensure a smooth transition to preschool.” Id.
This case is on all fours with D.L. II. Class members all suffer harm from the
District’s failure to adequately facilitate transitions from nursing facilities to the
community, a violation similar to that alleged by D.L. II’s fourth subclass.
Moreover, Plaintiffs point to several systemic practices contributing to that failure,
to which D.C. subjects all Plaintiffs. Put differently, D.C.’s challenged policies and
conduct are the same for all class members, not individualized, and they reduce
class members’ chances of transitioning; no more is required for a Rule 23(b)(2)
class. See Parsons v. Ryan, 754 F.3d 657, 681 (9th Cir. 2014) (“Whereas there may
have been many answers in Wal–Mart to the question ‘why was I disfavored?,’
here there is only a single answer to questions such as ‘do ADC staffing policies
44
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and practices place inmates at a risk of serious harm?’”).
Nonetheless, the District Court, relying on Wal-Mart and this Court’s earlier
decision in this case, held that the claims here had to be “cast around common
harm[s] susceptible to common proof.” Mem. Op. 75 (citing Wal-Mart, 564 U.S. at
360) (quotations omitted, brackets in original). The District Court found that
Plaintiffs had to prove not just D.C.’s systemic failure to provide adequate
transition services, but also its systemic failure to perform granular subsets of those
services, such as providing adequate discharge planning or assisting in applying for
and enrolling in programs. Mem. Op. at 77-78. It incorrectly construed this Court’s
prior decision in this case as requiring that Plaintiffs prove a violation “at a higher
level of specificity” than failure to provide adequate transition services. Id. at 76.
In fact, the panel that heard D.C.’s petition for review in this case found (and
declined to decide) an open question whether such additional granularity was
required. And after D.L. II, such reasoning is foreclosed by this Court’s precedent.
The class here alleged and proved a common violation at the same level of
generality as did the fourth subclass in D.L. II. The violation alleged and the relief
sought here are comparable to that in D.L. II, rather than that in Wal-Mart, and so
“Wal-Mart’s analysis of commonality in the Title VII context . . . has limited
relevance here.” D.L. II, 860 F.3d at 725. Class members’ individualized barriers
to transitioning are immaterial, because D.C.’s obligation to each class member is
45
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not a transition regardless of circumstances, but effective transition services that
permit class members to take advantage of what opportunities exist. That common
obligation is no less concrete than the obligation to provide “‘smooth and
effective’ transitions” from intervention to preschool. And just as “IDEA liability
does not depend on the reason for a defendant’s failure,” id. at 725, neither does
liability here.
2. A Single Injunction Can Remedy the Common Violation for
the Benefit of the Entire Class
D.C. thus harms all class members through the same unlawful practices, and
a single injunction can remedy that unlawful conduct for all class members’
benefit. The District Court reserved questions of remedy for the (never-reached)
second half of bifurcated proceedings. The parties thus did not make a full record
as to what remedy would be appropriate here. The District Court nonetheless held
that Plaintiffs failed to demonstrate a violation susceptible to class-wide relief. It
reasoned that there are “systemic and individualized barriers to transitioning that
are beyond the control of the District, so a single injunction could not remedy
plaintiffs’ institutionalization.” Mem. Op. 84. This was error. Indeed, multiple
forms of injunctive relief could benefit the class, whether singly or combined. As
in D.L. II, D.C.’s failures (and the concomitant remedy) can be defined in multiple
ways.
For example, all class members would benefit from an injunction requiring
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D.C. to institute or abandon certain practices. Injunctive relief could require D.C.
to assess every person upon admission to a nursing facility (and quarterly
thereafter), rather than waiting 90 days, to ascertain desire for community-based
placement and begin the transition process sooner. That would increase the
likelihood that new nursing facility residents never lose pre-existing housing, and it
would benefit every class member to start the process sooner. Alternatively,
injunctive relief could require D.C. to provide meaningful services to every class
member regularly, rather than relegating most to an “inactive list.”
Similarly, all class members would benefit from an injunction requiring D.C.
to devote more resources to transitioning class members, e.g., by tying the number
of employees devoted to it to the class’s size, so that the under-staffed CTT unit
need not rely on triage practices such as the inactive list. Likewise, class members
would benefit from an order requiring D.C. to return to its original performance
targets it set when applying for MFP funds—ones that more closely approach
actual demand for transitions—so that bureaucratic incentives are to find ways to
meet targets rather than ways to lower them.
Given the District Court’s failure to make a proper record, this Court need
not decide among remedial options. It should find only that, contrary to the District
Court’s holding, it is possible to craft class-wide relief that addresses the violations
here.
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C. The District Court Improperly Limited Its Focus to D.C.’s Performance
From 2014 Through 2016 Without Finding That Earlier Violations Have
Been Mooted.
Compounding its other errors, the District Court considered only D.C.’s
conduct from 2014 through 2016. Toward the end of that period, through federal
funding under the MFP program, D.C.’s transition services functioned marginally
better than when this lawsuit was initiated in 2010 (though, in Plaintiffs’ view,
insufficiently so). Based on that limited snapshot (as well as the other legal errors
addressed above), the District Court ruled that Plaintiffs had not proven a current
Olmstead violation. But as the District Court acknowledged, the Plaintiffs did
establish that D.C. violated class members’ rights, when this suit was filed and in
subsequent years. 11 That should have required D.C. to demonstrate that any recent
improvements not only brought it into temporary compliance with Olmstead, but
also were durable enough to moot prior violations.
It is black-letter law that a defendant’s “voluntary cessation of a challenged
practice” after litigation is instituted does not automatically moot that challenge, or
else the defendant could “return to his old ways” once litigation ends. Friends of
the Earth, Inc. v. Laidlaw Envtl. Servs. Inc., 528 U.S. 167, 189 (2000) (internal
quotation marks and citations omitted). The defendant bears the “heavy burden” of
11

The District Court did not find that D.C.’s transition services met its Olmstead
obligations as of 2014—under any standard—nor would such a finding be
reasonable, given the paltry number of transitions D.C. facilitated and other record
evidence.
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demonstrating that the wrongful behavior “could not reasonably be expected to
recur.” Id. A case does not become moot because the relief plaintiffs originally
sought is no longer necessary or possible to grant; rather, it must be “impossible
for a court to grant any effectual relief whatever to the prevailing party.” D.L. II,
860 F.3d at 722 (quoting Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 669
(2016)).
The District Court erroneously granted D.C. judgment without requiring it to
meet these standards. That was particularly problematic here, because the record at
trial contained evidence that D.C.’s improvements, such as they were, were
temporary rather than durable. D.C. will soon discontinue participation in the MFP
program that has funded the vast majority of its transitions. Ex. 781 at 5; Trial Tr.
49:16-50:15, Sept. 16, 2016, a.m. at 49-50. Thus, even if D.C. improved its
Olmstead compliance efforts in 2016, there is reason to believe, based on the
record, that such improvement will be short-lived and D.C.’s performance will
return to its earlier, inadequate levels.
The District Court neither addressed this question nor entertained evidence
regarding it, which would have been relevant to the remedy phase of the bifurcated
trial. Because the trial court did not make a record on this question, this Court
cannot resolve it in the first instance. It should remand to the District Court to take
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evidence on whether any improvements D.C. has made in its performance are
durable enough to make its earlier violations moot.
III.
SUBSTANTIAL EVIDENCE BEFORE THE DISTRICT COURT
INDICATED THAT D.C. HAS FAILED TO OPERATE AN EFFECTIVE
TRANSITION SYSTEM, THUS WARRANTING A REMAND FOR
COMPLETING THE RECORD AND APPLYING PROPER STANDARDS
For the reasons described above, the District Court failed to apply the proper
legal standards or create a record that would permit this Court to decide in the first
instance key questions regarding the reasonableness of D.C.’s practices or the
mootness of earlier violations. This Court should, accordingly, remand for the
District Court to complete the relevant record and then apply the appropriate
standards in the first instance. See, e.g., U.S. ex rel. Modern Elec., Inc. v. Ideal
Elec. Sec. Co., 81 F.3d 240, 244-45 (D.C. Cir. 1996) (finding district court’s ruling
after bench trial was based on erroneous legal premise and remanding for further
fact-finding and ruling under proper standards). Additionally, this Court should
remand Plaintiffs’ individual claims, which the District Court erroneously believed
did not exist. Mem. Op. 91.12
Given the errors described above and this case’s posture, the only
evidentiary finding this Court need make is that substantial evidence in the record
supports a finding that Plaintiffs met their (proper) burden of proof of establishing
12

See ECF 162 at 31-32 (seeking relief for named Plaintiffs and for the class).
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that D.C. has failed to operate an effective transition system, thus warranting
remand for further consideration. Considerable evidence in the record indicates
that D.C.’s inadequate transition services have been and continue to be “a
substantial factor in bringing about the harm,” Henrietta D., 331 F.3d at 278, and
that D.C. fails to “provide care in integrated environments for as many disabled
persons as is reasonably feasible,” Arc of Washington State, 427 F.3d at 618. The
District Court did not apply those standards, nor is this Court well-positioned to do
so in the first instance without further fact-finding; it is enough for this Court to
find that the record establishes that Plaintiffs can succeed on remand, such that the
errors the District Court made are not harmless.
Relevant evidence already in the record includes the low number of
transitions D.C. has facilitated each year (far lower than its original goal when
applying for MFP money), and also the length of time the average transition has
required. It is undisputed that, even after some recent improvements, D.C.
continues to transition to the community a small fraction of the people who are
interested and eligible and does not even aim to do better. This is a case in which
the numbers speak for themselves. D.C. may offer reasons for why it cannot
reasonably do better, but that goes to its affirmative defense, not Plaintiffs’ case-inchief.
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Second, relevant evidence includes D.C.’s self-confessed poor management
of the MFP, EPD, and related programs in the past and continued devotion of very
few staff resources to providing transition services. It also includes policies such as
the “inactive list,” pursuant to which many class members receive little to no
transition assistance at all.
Finally, while D.C. argued, and the District Court found, that lack of
available housing was the greatest barrier to class members’ transitioning to the
community, 13 substantial evidence in the record indicates that D.C. fails to make
all reasonable efforts to help class members overcome this barrier. Under those
circumstances, lack of available housing is hardly an absolute defense.
As class members testified, D.C. systemically leaves class members—who
are confined to nursing facilities with few resources at their disposal—to their own
devices to find private housing. See supra pp. 16-18. Indeed, its policy is to
relegate class members who lack readily-available housing to the “inactive” list
rather than help them. Meanwhile, substantial evidence indicates that D.C. fails to
use all the resources available to it to secure housing for class members. For
example, while the District Court observed that the 65 set-aside MFP vouchers
could not “provide housing to all class members,” Mem. Op. 87, that does not
explain why D.C. cannot use the resources that are available to confer greater
13

Plaintiffs do not agree with this finding, but do not challenge it on this appeal,
given the District Court’s factual finding on the limited record before it.
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benefit on the class. Nor, for that matter, does it explain why D.C. cannot designate
more than the current 65 federally-funded housing vouchers for class members, or
even use its own resources to fund additional vouchers, rather than using lotteries
to allocate artificially scarce resources. 14 Moreover, because the District Court
never explicitly took evidence devoted to the question of whether D.C. could make
reasonable modifications to its policies, the available options it did hear are
artificially limited to those in evidence for other reasons. For example, D.C. is not
limited to assisting class members in transitioning to already-existing private
apartments; it can facilitate transitions to assisted living or shared housing, or even
facilitate the construction of new accessible housing meeting class members’
needs.15
In the face of this evidence and more, the District Court devoted one short
paragraph to explaining its disagreement with “plaintiffs’ argument that the
District has failed to assist class members in obtaining housing.” Mem. Op. 88. 16 It

14

D.C. might claim that any of these options would require it to fundamentally
alter its services. 28 C.F.R. 35.130(b)(7)(i). It has not, however, put on evidence to
that effect.
15
Indeed, D.C. seriously considered the latter option as a remedy here but, for
unexplained reasons, failed to follow through. D.C. applied to HUD for and
secured funding to build accessible housing that would have 15 units reserved for
class members in this suit, to which it specifically pointed in applying for funds.
Ex. 36 at 18; Trial Tr. 54:15-20, Sept. 16, 2016, a.m. There is no evidence that any
class member ended up benefitting from these funds, and D.C. has not explained
why.
16
Specifically, the District Court pointed to four things that D.C. does: (1) that the
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failed to explain how D.C. can satisfy its Olmstead obligations while expending so
few resources on what it considers the greatest barrier to transitioning. The District
Court should reconsider this question on remand, after taking evidence as to what
steps D.C. is taking and whether it reasonably can do better.
At the end of the day, under the ADA’s integration mandate and Olmstead,
D.C. has a duty to make reasonable efforts to transition a significant number of
class members from nursing facilities—far more than it has to date. Olmstead
requires accountability for actually transitioning people. See Benjamin v. Dep’t of
Pub. Welfare of Pa., 768 F. Supp. 2d 747, 755-56 (M.D. Pa. 2011) (“‘[G]eneral
assurances and good-faith intentions neither meet federal law nor a patient's
expectations’ without providing when, if ever, a patient can expect to be
discharged.”) (quoting Frederick L., 422 F.3d at 158). D.C. is free to put on its
case for why it cannot do better. So far it has been excused from making that
showing, because the District Court erroneously required Plaintiffs to meet
causation and commonality requirements that are inapplicable here. This Court
should vacate and remand for fuller fact-finding and then a decision under the
proper standards.

MFP program helps class members fill out forms; (2) that the MFP program has a
contractor to locate landlords who accept vouchers; (3) that D.C. employs a single
housing coordinator to help class members find housing; and (4) that D.C. helps
individuals apply for income benefits. Mem. Op. 88.
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CONCLUSION
For the above reasons, this Court should vacate the District Court’s entry of
judgment for D.C. and remand this case for further proceedings.

Dated: June 4, 2018
Respectfully submitted,
/s/ Sasha Samberg-Champion
Sasha Samberg-Champion
Ryan Downer
Michael G. Allen
RELMAN, DANE & COLFAX PLLC
1225 19th Street, N.W.
Suite 600
Washington, D.C. 20036
(202) 728-1888
(202) 728-0848 (facsimile)
Kelly Bagby
Maame Gyamfi
Iris Y. González
AARP FOUNDATION
601 E Street, NW
Washington, DC 20049
(202) 434-2103
(202) 434-6424 (facsimile)
Attorneys for Plaintiff-Appellant
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REQUEST FOR ORAL ARGUMENT
This appeal involves a complex factual record as well as multiple legal
issues. Plaintiffs respectfully submit that oral argument would benefit this Court’s
consideration of this appeal.
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aìd^g̀f̀c[`\fÿckcf̀i[ÿ̀fa`_àlceiÿm`[hÿaìcnè`[b̀io
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