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STATEMENT OF INTEREST OF AMICUS CURIAE AARP1
By the consent of both parties, AARP submits this amicus curiae brief in
support of Plaintiffs-Appellees’ position that the Court should affirm the district
court’s decision denying the motion to compel.
AARP is a nonpartisan, nonprofit membership organization dedicated to
addressing the needs and interests of people age 50 and older. Among other things,
AARP strives through legal and legislative advocacy to preserve the means to enforce
older workers’ rights.
Approximately one-third of AARP members work, or are seeking work, and
thus, are protected by the Age Discrimination in Employment Act (ADEA), 29
U.S.C. §§ 621-634 (2012), as amended by the Older Workers Benefit Protection Act
(OWBPA), Pub. L. No. 101-433, 104 Stat. 978 (1990). AARP championed the
passage of the OWBPA, a law crafted specifically to address the unequal bargaining
positions of employers and employees in the midst of a layoff. In addition, AARP
participated in the negotiated rulemaking process from December 1995 through July
1996 that culminated in the EEOC’s regulations governing waivers of rights and
1

In accordance with Fed. R. App. P. 29(c)(5), AARP hereby states that no party’s
counsel authored this brief either in whole or in part, and further, that no party or
party’s counsel, or any person or entity other than AARP, its charitable Foundation,
members, and counsel, contributed money intended to fund preparing or
submitting this brief.
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claims under the ADEA. 29 C.F.R. § 1625.22 (2012). This rulemaking process
involved representatives of employee rights organizations, employment plaintiffs’
attorneys, management attorneys, and industry organizations.
Through its charitable affiliate AARP Foundation, AARP has filed numerous
amicus curiae briefs in federal courts regarding the OWBPA’s proper interpretation
and application. For example, AARP participated as amicus curiae in Oubre v.
Entergy Operations, Inc., 522 U.S. 422 (1998), a decision that rejected the premise
that an employee could ratify a waiver that violated the OWBPA by accepting and
not returning the severance benefits received as consideration for the waiver. The
Eighth Circuit Court of Appeals has recently considered AARP’s amicus curiae
briefs in two significant age discrimination cases. Hilde v. City of Eveleth, 777 F.3d
998 (2015); Tramp v. Associated Underwriters, Inc., 768 F.3d 793 (2014). AARP
submitted an amicus brief and participated in oral argument before the district court
in this case. McLeod v. Gen. Mills, Inc., Civ. No. 15-494 (JRT/HB), 2015 U.S. Dist.
LEXIS 144396, at *9, *18 n.3 (D. Minn. Oct. 23, 2015).
AARP is participating in this case because it will impact the OWBPA’s
continuing vitality by deciding whether an employer can evade the OWBPA’s “strict,
unqualified statutory stricture on waivers,” Oubre, 522 U.S. at 427, by inserting a
mandatory arbitration provision into a severance agreement. AARP seeks to ensure
2

that employers cannot evade the OWBPA’s clear command: that they “shall” prove
in court that “any” waiver of rights or claims was knowing and voluntary.
§ 626(f)(1),(3).
SUMMARY OF THE ARGUMENT
As the district court properly recognized, the OWBPA “made it harder for
companies to cajole employees, upon termination, to give up their ADEA rights —
especially in the context of a large-scale group layoff, in which individual employees
have little-to-no leverage.” McLeod v. Gen. Mills, Inc., Civ. No. 15-494 (JRT/HB),
2015 U.S. Dist. LEXIS 144396, at *11 (D. Minn. Oct. 23, 2015). Congress
accomplished this goal by commanding that “[a]n individual may not waive any right
or claim under [the ADEA] unless the waiver is knowing and voluntary.” 29 U.S.C.
§ 626(f)(1) (2012). It set out strict requirements a defendant-employer “shall” meet
in order to prove, “in a court of competent jurisdiction,” that the waiver is
enforceable. 29 U.S.C. § 626(f)(3) (2012). The Supreme Court later reaffirmed the
need to construe the statute strictly and literally, refusing to “open the door to an
evasion of the statute” when an employer sought to bend the statute’s strictures
because the OWBPA “incorporates no exceptions or qualifications.” Oubre v.
Entergy Operations, Inc., 522 U.S. 422, 427 (1998).

3

The district court honored Congress’ intent and the Supreme Court’s
pronouncement when it concluded that § 626(f)(3) of the ADEA requires General
Mills to prove in court, rather than at arbitration, that Plaintiffs’ release of age
discrimination claims was knowing and voluntary. McLeod, 2015 U.S. Dist. LEXIS
144396, at 22. The OWBPA’s unambiguous, mandatory language – “shall” – and
deliberate reference to “court” – as opposed to “any civil enforcement proceeding,”
the phrase that other subsections of the statute use to describe where defendants
must meet their burden of proof to establish other affirmative defenses – together
create a “Congressional command” that OWBPA defendants prove their waivers’
enforceability in court. See id. at *16, *22-23 (citing Owen v. Bristol Care, Inc., 702
F.3d 1050, 1052 (8th Cir. 2013); 29 U.S.C. § 623(f)(3) (2012)). This Court should
affirm the district court’s logical and practical conclusion that a court must address
the threshold question of an ADEA waiver’s validity, even when the merits of a case
may ultimately proceed at arbitration.
Alternatively, the Court should affirm the denial of General Mills’ motion to
compel on the broader ground that in the context of a post-dispute agreement, the
OWBPA requires an employer to prove in court, rather than at arbitration, that a
release of “any” rights under the ADEA – including the right to a jury trial and to
bring a collective action – was knowing and voluntary, as the statutory language
4

indicates. § 626(f)(1), (3). This conclusion is not inconsistent with the Supreme
Court’s decision in 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009). The Court’s
statement that the OWBPA only applies to so-called “substantive rights” must be
read in its context: a challenge to a pre-dispute arbitration clause (a prospective
waiver of rights, which is always invalid under the OWBPA) contained in a collective
bargaining agreement, where a union had the right and responsibility to negotiate
on behalf of the employees. Here, the Court is not faced with a potential threat to
the general arbitrability of ADEA claims or to a union’s ability to effectively engage
in collective bargaining. Rather, the Court has an opportunity to harmonize the
goals of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 1, et seq., and the OWBPA
by honoring both the parties’ ability to arbitrate ADEA claims if they so choose and
Congress’ intent that the defendant prove a retrospective waiver’s validity in court.
Moreover, if the Court were to hold that the OWBPA never applies to
“procedural” rights – such as waivers of the right to a jury trial or to bring a
collective action – the result would not simply be that an arbitrator would decide
whether such a waiver is knowing and voluntary. Instead, those waivers would not
need to be knowing and voluntary at all because § 626(f)(1)’s “knowing and
voluntary” requirement would simply not come into play. In short, employers

5

would not be required to take any of the steps Congress crafted to inform and
empower older workers during layoffs.
Indeed, the OWBPA’s legislative history unmistakably demonstrates that a
retrospective waiver of rights and claims during a large-scale reduction in force – like
the one in this case – is exactly the context Congress had in mind when it enacted
the statute out of a desire to protect older workers from being coerced into signing
away their rights in their most desperate moments. See Oubre, 522 U.S. at 427 (“The
policy of the [OWBPA] is . . . clear from its title: It is designed to protect the rights
and benefits of older workers.”). The Court should affirm the denial of the motion
to compel to preserve the protections Congress created for cases like this one.
ARGUMENT
I.

The District Court Correctly Concluded that the OWBPA Requires an
Employer to Prove in a “Court of Competent Jurisdiction,” Not at
Arbitration, that a Release of ADEA Rights or Claims was Knowing and
Voluntary.
A.

Section 626(f)(3)’s Plain Language Contains a Mandatory
Congressional Command that a Defendant “Shall” Prove an ADEA
Waiver’s Validity in Court.

The district court was right to hold that “the plain language of Section
626(f)(3) requires General Mills to defend the validity of the plaintiffs’ release
agreements in court, not in an arbitral forum.” McLeod v. Gen. Mills, Inc., Civ. No.
15-494 (JRT/HB), 2015 U.S. Dist. LEXIS 144396, at *22 (D. Minn. Oct. 23, 2015).
6

Section 626(f)(3) is an essential component of the OWBPA, which, in turn, is an
amendment to – and thus an integral part of – the ADEA. 29 U.S.C. § 626(f)(3)
(2012). Where an agreement purports to waive an individual’s rights or claims
under the ADEA, “the party asserting the validity of [the] waiver shall have the
burden of proving in a court of competent jurisdiction that [the] waiver was knowing
and voluntary” pursuant to the statute’s stringent requirements. Id. (emphasis
added). This language is straightforward and unambiguous: if the defendantemployer seeks to raise the waiver as a defense to an ADEA action, it bears the
burden of proof, and it must demonstrate that it has met that burden in court – and
only in court. See id. Because this language “is plain, simple, and straightforward,
the words must be accorded their normal meanings.” United States v. Jones, 811 F.2d
444, 447 (8th Cir. 1987); see also Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997)
(“Our inquiry must cease if the statutory language is unambiguous and ‘the statutory
scheme is coherent and consistent.’”) (internal citations omitted).
Contrary to General Mills’ arguments, Br. Appellant at 22, the district court
correctly chose not to brush aside Congress’ use of the mandatory term “shall” in
conjunction with the phrase “court of competent jurisdiction” as “commonplace” or
“standard,” CompuCredit Corp. v. Greenwood, 132 S. Ct. 665, 670 (2012). Rather, this
language is unique and purposeful – a conclusion that is particularly clear in the
7

context of the ADEA’s legislative scheme. See King v. Ahrens, 16 F.3d 265, 271 (8th
Cir. 1994) (“[W]hen the plain language of a statute is clear in its context, it is
controlling.”) (internal citations omitted).
Section 626(f)(3) is the only affirmative defense in the ADEA that includes
this language, making especially clear that the provision dictates not only the
employer’s burden, but also the forum in which the employer must meet that
burden. In stark contrast to § 626(f)(3), the ADEA provisions describing other,
merits-based affirmative defenses assign the burden of proof to defendants but are
far less specific about the required forum. For instance, § 623(f)(2) provides that a
party defending its allegedly discriminatory actions by arguing that they were taken
“to observe the terms of a bona fide seniority system . . . not intended to evade the
purposes of th[e ADEA]” or “to observe the terms of a bona fide employee benefit
plan” must prove that defense “in any civil enforcement proceeding brought under this
chapter.” 29 U.S.C. § 623(f)(2)(A), (B)(i)-(ii) (2012) (emphasis added). As the
district court pointed out, this language is markedly different from § 626(f)(3)’s far
more specific requirement that a defendant “shall” prove the validity of any release

8

of claims “in a court of competent jurisdiction.” McLeod, 2015 U.S. Dist. LEXIS
144396 at *23 (comparing § 623(f)(2) with § 626 (f)(3)).2
Different words used in the same statute are presumed to have different
meanings. See, e.g., Russello v. United States, 464 U.S. 16, 23 (1983) (“We refrain
from concluding here that the differing language in the two subsections has the
same meaning in each.”); Osthus v. Whitesell Corp., 639 F.3d 841, 850 (8th Cir.
2011); Padash v. INS, 358 F.3d 1161, 1169 n. 7 (9th Cir. 2004) (“It is a ‘wellestablished canon of statutory interpretation that the use of different words or terms
within a statute demonstrates that Congress intended to convey a different meaning
for those words,’ and [a court] must assume that the difference in usage is legally
significant.” (internal citations omitted)). When Congress intended to allow a
defendant to prove an affirmative defense in any civil forum, it made that intention
clear. See, e.g., § 623(f)(2) (“any civil enforcement proceeding”). When it intended
that a defense be proved only in court, it made that intention unequivocally clear as
well. See id. § 626(f)(3). Consequently, the OWBPA’s strict requirement that a party
seeking to enforce a waiver must prove the waiver’s validity in a “court of competent
2

Similarly, the ADEA gives no guidance as to the forums in which still other
affirmative defenses must be proved, further underscoring the conclusion that the
“court of competent jurisdiction” language in § 626(f)(3) is both deliberate and
unique. Compare § 623(f)(1) (defense that age is a bona fide occupational
qualification and that a policy having a disparate impact on protected workers was
based on reasonable factors other than age).
9

jurisdiction,” § 626(f)(3), should be construed to mean exactly what it says: this
defense must be proved in court, not at arbitration.
B.

Reading § 626(f)(3) to Mean What it Says is Not Inconsistent with
Case Law Favoring Arbitration and Finding ADEA Claims
Arbitrable.

The district court’s conclusion that § 626(f)(3) requires General Mills to prove
the waiver’s validity in court is not undermined by cases holding that plaintiffs may
agree to arbitrate their claims, notwithstanding statutory language (including the
language of the ADEA) stating that individuals have a right to sue “in a court of
competent jurisdiction.” See, e.g., CompuCredit Corp., 132 S. Ct. at 670-71
(discussing cases, including Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20
(1991), in which the Court “recognized that contractually required arbitration of
claims satisfies the statutory prescription of civil liability in court”). In CompuCredit
Corp., for instance, the Court explained that the description of a civil cause of action
“in the context of a court suit” is not a “congressional command” precluding
arbitration. Id. at 670 (discussing 29 U.S.C. § 626(c)(1)).
However, as the court below recognized, unlike the provisions analyzed in
CompuCredit and Gilmer, § 626(f)(3)’s language is not permissive; it is mandatory.
McLeod, 2015 U.S. Dist. LEXIS 144396 at *22. It does not provide that a plaintiff
“may” bring a suit in court, but rather, it commands that a party raising a release of
10

rights and claims as an affirmative defense “shall” prove that it has met its burden in
court. Id.; see Lopez v. Davis, 531 U.S. 230, 241 (2001) (noting Congress’ use of a
mandatory “‘shall’ . . . to impose discretionless obligations”); Lexecon Inc. v. Milberg
Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) (“[T]he mandatory ‘shall’ . . .
normally creates an obligation impervious to judicial discretion.”); Townsend v. Bayer
Corp., 774 F.3d 446, 464 (8th Cir. 2014) (“A statute’s use of the word ‘shall’
normally deprives a court of discretion in the matter referenced”). Of course, as
General Mills emphasizes, ADEA claims are amenable to arbitration, Br. Appellant
at 14-15, and if plaintiffs knowingly and voluntarily so choose, they may waive their
right to sue in court by agreeing to pursue their claims in an arbitral forum.
Plaintiffs cannot, however, waive a defendant’s congressionally mandated obligation
to meet the statutory burden of proof regarding a waiver’s validity in court, rather
than at arbitration. Cf. Oubre v. Entergy Operations, Inc., 522 U.S. 422, 427 (1998)
(“Courts cannot with ease presume ratification of that which Congress forbids.”).
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), on
which General Mills also relies, Br. of Appellant at 21, is even less apposite than
CompuCredit Corp. and Gilmer. In Mistubishi Motors, 473 U.S. at 624-39, the
Supreme Court addressed issues unrelated to this case: whether antitrust claims were
inherently inconsistent with private arbitration, and whether international
11

arbitration would rob courts of their ability to oversee the consistency and integrity
of U.S. law. The Court concluded that antitrust claims could be privately arbitrated
and that judicial review of arbitration awards would be sufficient to maintain
oversight of U.S. law. Id. It did not conclude or remotely suggest that limited
appellate review of arbitration awards could satisfy a statutory command, like that in
§ 626(f)(3), that a party “shall” meet its burden of proof in court in the first instance.
Id. Thus, Mitsubishi Motors is entirely irrelevant here.
Indeed, General Mills’ use of Mitsubishi Motors is one of many instances in
which the defendant seeks to equate the district court’s decision with the longobsolete “hostility” that courts once held towards private arbitration generally,
suggesting that both the district court’s decision and the plaintiffs’ arguments are
premised on the notion that ADEA claims are inherently non-arbitrable. See Br.
Appellant at 14 (“Since Gilmer, both this Court and the Supreme Court have
repeatedly held that ‘ADEA claims are arbitrable.’”) 24 (“Ultimately, the district
court’s decision can be explained only by the type of hostility to arbitration that has
repeatedly led to reversals in the Supreme Court and this Court.”). On the contrary,
neither the district court nor the plaintiffs nor amicus AARP has ever argued any
such thing. Nor have they, as General Mills and its amici imply (Br. Appellant at 14,
24; Br. Amici Curiae Chamber of Commerce and EEAC at 24-29) sought to
12

undermine the widespread use of arbitration as a dispute resolution mechanism in
an effort to open a gaping hole in the current system. Rather, they have all arrived
at the inexorable conclusion that although ADEA claims may be arbitrated,
Congress has unambiguously declared that the validity of disputed release
agreements involving ADEA rights and claims – and only that narrow threshold
issue – must be addressed in a court.3 See § 626(f)(3).
C.

The OWBPA’s Legislative History Underscores Congress’
Intent to Ensure Court Supervision of ADEA Waivers.

In addition to the statute’s text, the OWBPA’s legislative history shows that
Congress chose the “court of competent jurisdiction” language in this section
deliberately. First and foremost, Congress’ reports show legislative concern about
the need for judicial supervision to ensure that waivers of ADEA rights and claims
were genuinely knowing and voluntary. Troubled by the fact that the EEOC would
not be supervising ADEA waivers (as it had in the past), and seeking to protect older

3

In fact, in this case, as in most comparable circumstances, General Mills’ waiver of
claims for terminated employees goes far beyond addressing ADEA claims. Thus,
the focus on ADEA rights in this case (and other OWBPA cases) should not mask
the enormous benefit of such waivers of claims accruing to employers, such as
General Mills, who include them in severance agreements, and who require
acceptance of such terms by workers terminated in a reduction in force, or even in
individual terminations.
13

workers from well-documented abusive waiver practices,4 Congress emphasized that
the OWBPA “be strictly interpreted to protect those individuals covered by the Act.”
S. Rep. No. 101-263, at 31 (1989). In the absence of EEOC supervision, Congress
insisted on judicial supervision: the section of the Report discussing “[w]aivers as an
affirmative defense” not only stresses that the party seeking to enforce the release
bears the burden to prove its validity, but also expressly reaffirms that the party
seeking enforcement must meet this burden “in a court of competent jurisdiction.”
Id. at 35. This language further demonstrates that in § 626(f)(3), in contrast to any
other section in the statute, Congress deliberately chose to insert this language out
of a desire for unequivocal clarity about the forum in which defendant-employers
must prove that individuals knowingly and voluntarily waived their ADEA rights
and claims. Congress unambiguously intended to ensure that the OWBPA was

4

Title II of the OWBPA was initially introduced as the Waiver Protection Act of
1989, and when Congress enacted the OWBPA, it incorporated by reference the
background and need for minimum standards for waivers of rights under the ADEA
from this earlier bill. See S. Rep. No. 101-263, at 15 (explaining that the OWBPA
Senate Report incorporates by reference the “background and need for legislation
requiring minimum standards for the waiver of rights under the ADEA” described
in S. Rep. No. 101-79 (1990)). The earlier report explained that the EEOC’s failure
to supervise “voluntary” waivers triggered Congress’ response pressing for either the
EEOC or a federal court to conduct the needed supervision, and it detailed the
circumstances in which unsupervised waivers led regularly to abuse.
S. Rep No. 101-79 at 3-20.
14

strictly enforced in court, to assure a court’s supervision of older workers’ waivers of
rights and claims.
Finally, beyond its textual clarity and consistency with Congress’ intent, this
scheme makes practical sense; indeed, it should allay General Mills’ concern that the
district court’s decision will lead to an illogical and inefficient regime in which
ADEA claims are arbitrable, but defenses are not. Br. Appellant at 8. Only the
threshold issue of whether the waiver itself was knowing and voluntary must be
proved in court. § 626(f)(3). If an employer prevails on that issue, because the
ADEA’s subsections setting out merits-based defenses do not specify the forum in
which they must be proved, employers are, sensibly, allowed to present those
defenses in arbitration. 29 U.S.C. § 626(f)(1) (2012). Thus, both principle and
pragmatism support the district court’s conclusion that the ADEA requires the
defendant to address the very narrow, limited question of whether the waiver
agreement itself was knowing and voluntary in court, rather than at arbitration.
Therefore, this Court should affirm the district court’s decision holding that
General Mills must show the waiver’s validity in court.
II.

The OWBPA Applies to Post-Dispute Waivers of ADEA-Guaranteed Rights
to a Jury Trial and to Bring Collective Actions.
The OWBPA provides that “[a]n individual may not waive any right or claim

under this [Act] unless the waiver is knowing and voluntary.” 29 U.S.C. § 626(f)(1)
15

(2012) (emphasis added). The severance agreement in this case contains an
individual arbitration clause. This arbitration clause, if enforced, would waive the
plaintiffs’ right to a “trial by jury” under the ADEA. See § 626(c)(2); see also Lorillard,
Div. of Loew’s Theatres, Inc. v. Pons, 434 U.S. 575, 585 (1978) (holding that plaintiffs
have a right to a trial by jury on factual issues in ADEA cases). Likewise, the
language regarding individual adjudication would, if enforced, waive the plaintiffs’
right to bring a collective action by suing on behalf of themselves and “other
employees similarly situated,” a right also conferred by the ADEA. See 29 U.S.C. §
216(b) (2012) (incorporated by reference into the ADEA by 29 U.S.C. § 626(b));
Hoffman-La Roche, Inc. v. Sperling, 493 U.S. 165, 167-68 (1989) (discussing collective
actions under the ADEA). Because the OWBPA unambiguously requires a
defendant to prove in court that a waiver was knowing and voluntary in order to
enforce a waiver of “any right or claim under the [ADEA],” defendants must meet
that burden here to successfully enforce the individual arbitration clause. Oubre,
522 U.S. at 426-27 (“[t]he statutory command [of the OWBPA] is clear . . . . The
OWBPA implements Congress’ policy via a strict, unqualified statutory stricture on
waivers and we are bound to take Congress at its word.”).
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A.

Supreme Court Precedent Does Not Foreclose the Conclusion that
Defendants Must Prove in Court that Post-Dispute Waivers of SoCalled “Procedural” ADEA Rights are Knowing and Voluntary.

The district court and General Mills have both cited 14 Penn Plaza LLC v.
Pyett, 556 U.S. 247 (2009), for the proposition that the OWBPA’s requirements do
not apply to waivers of so-called “procedural rights,” such as the right to a jury trial
and to bring a collective action. McLeod, 2015 U.S. Dist. LEXIS 144396, at *19-20;
Br. of Appellant at 14-16. As explained below, the Supreme Court’s statement in 14
Penn Plaza that the OWBPA did not apply to a particular arbitration clause because
“the agreement to arbitrate ADEA claims is not the waiver of a ‘substantive right’ as
that term is employed in the ADEA” is not controlling in this case.5 556 U.S. at
259.
First, as the plaintiffs have pointed out throughout this litigation, 14 Penn
Plaza concerned an arbitration clause in a collective bargaining agreement reached
before any ADEA claims accrued – a pre-dispute agreement – whereas this case
concerns a release of claims that had already arisen – a post-dispute waiver of rights

5

In addition, it is clear that the Supreme Court did not fully consider the issue
presented here in 14 Penn Plaza, given that, as the district court pointed out, the
Court referred to the term “substantive right,” which does not appear in the ADEA
at all. McLeod, 2015 U.S. Dist. LEXIS 144396, at *18 n.3. A full and careful
reading of 14 Penn Plaza reveals the Court’s focus on the scope of collective
bargaining and its interaction with the ADEA, not on the purpose and text of the
OWBPA more generally. 556 U.S. 247.
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and claims. This distinction is vital. Critically, the OWBPA provides that all waivers
of future rights or claims are inherently not “knowing and voluntary,” § 626(f)(1)(c),
which presented the Court in 14 Penn Plaza with a dilemma that is absent here: if it
determined that the OWBPA applied to pre-dispute arbitration agreements, it would
have been forced to conclude that agreements to arbitrate ADEA claims are never
valid – a result inconsistent with the general arbitrability of ADEA claims. 14 Penn
Plaza, 556 U.S. at 259 (“Indeed, if the ‘right’ referred to in § 626(f)(1) included the
prospective waiver of the right to bring an ADEA claim in court, even a waiver
signed by an individual employee would be invalid as the statute also prevents
individuals from ‘waiv[ing] rights or claims that may arise after the date the waiver is
executed’”) (internal citations omitted). The Court therefore did not arrive at such a
problematic conclusion and concluded that the OWBPA did not apply. Id. at 25960.
In the post-dispute context, however, applying the OWBPA to arbitration
agreements makes far more sense: individuals may freely agree to arbitrate their
claims after those claims have arisen, as long as a court concludes that they did so
knowingly and voluntarily. 29 U.S.C. § 626(f)(1), (3). Thus, in this case, the Court
can harmonize the goals of the FAA and the OWBPA, preserving the parties’ ability
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to arbitrate ADEA claims while honoring Congress’ intent that the parties address a
retrospective waiver’s validity in court.
In addition, this case differs dramatically from 14 Penn Plaza, 556 U.S. at 25560, because in that case, the Supreme Court addressed arbitration agreements in the
very different context of a collective bargaining agreement. In 14 Penn Plaza, the
Supreme Court was rightly concerned that applying the OWBPA to arbitration
clauses in collective bargaining agreements would vitiate significant aspects of the
National Labor Relations Act (“NLRA”). Id. It would undermine a union’s
statutory right and duty to collectively bargain, because it would require each
individual to knowingly and voluntarily sign off on any agreement to arbitrate. Id.
Here, in the post-dispute context with no collective bargaining agreement, the
tension facing the Court in 14 Penn Plaza is entirely absent – and so is the protection
that collective bargaining affords individual employees. As the Court pointed out,
unions have a duty of fair representation in negotiations for collective bargaining
agreements, so they are able to ensure that workers’ interests are fairly represented in
negotiating the waiver of any number of rights and claims. Id. at 256. Likewise,
employers are obliged to bargain in good faith with union representatives. Id.
(explaining that a union’s “broad authority ‘is accompanied by a responsibility of
equal scope, the responsibility and duty of fair representation’” and that “[t]he
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employer has a corresponding duty under the NLRA to bargain in good faith ‘with
the representatives of his employees’ on wages, hours, and conditions of
employment”) (internal citations omitted).
On the other hand, as discussed more fully in Part III, Congress enacted the
OWBPA to protect vulnerable older workers being asked to forfeit their rights while
being laid off when they have no bargaining power, are faced with sudden
unemployment of uncertain duration, and, thus, may have little alternative but to
accept any offer an employer gives them. The NLRA has robust protections for
workers who are in the shoes of plaintiffs like those in 14 Penn Plaza, but the
OWBPA is all that protects workers in cases like this one.
Reading 14 Penn Plaza in context demonstrates that the Court did not intend
to conclude that the OWBPA could never apply to waivers of the right to a jury trial
and to bring a collective action. This Court is, thus, free to avoid that conclusion in
this case.
B.

If the OWBPA Does Not Apply in This Context, Employers Do Not
Need to Ensure that Individual Employment Agreements Signed
During a Layoff are Knowing and Voluntary.

If the Court reads 14 Penn Plaza as binding in this context, concluding that
the OWBPA never applies to waivers of so-called “procedural rights” under any
circumstances, that holding will gravely damage the OWBPA’s effectiveness. If the
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OWBPA’s “knowing and voluntary” requirement, 29 U.S.C. § 626(f)(1), does not
apply to waivers of so-called “procedural rights” made in exchange for severance pay,
and a plaintiff attempts to challenge such a waiver, the result will not simply be that
an arbitrator, rather than a court, will consider whether that waiver is knowing and
voluntary. Instead, no forum will ever consider that question because those waivers
will not need to be knowing and voluntary at all to be enforced.
Consequently, employers who offer employees that are terminated en masse
severance in exchange for their signing an individual arbitration agreement without
a waiver of underlying ADEA claims will not be required to follow the OWBPA at
all – i.e., they will not have to disclose the ages of other terminated employees or the
selection criteria for the reduction in force, give the employee time to consider the
offer, or advise the employee to seek the advice of counsel. See § 626(f)(1) (listing
minimum requirements for a waiver to be knowing and voluntary in a group
termination). The individuals Congress was most concerned about protecting will
have no access to the information Congress wanted them to have. Accordingly, they
will be unable to make informed decisions about whether they have viable age
discrimination claims – let alone make meaningful choices about whether to forfeit
their right to bring such claims in court with other similarly-situated individuals – in
exchange for the severance being offered. As discussed in Part III, this is exactly the
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situation Congress sought to avoid in enacting the OWBPA. The Court should not
allow such an “evasion of the statute.” See Oubre, 522 U.S. at 427.
III.

Congress Enacted the OWBPA Specifically to Protect Vulnerable Older
Workers from Being Pressured into Waiving ADEA Rights and Claims in
Exchange for Severance Pay, Particularly in the Context of Large-Scale
Reductions in Force.
The OWBPA’s legislative history forcefully and clearly shows that Congress

enacted this amendment for cases like this one. The statute’s legislative history
unequivocally evinces Congress’ concern about older workers forfeiting their ADEA
claims in exchange for severance pay during large reductions in force. Indeed, the
report of the Senate Committee on Labor and Human Resources expressly stated
that its “major concern . . . [was] that early retirees or employees being offered the
chance to participate in exit incentive or other group termination programs can be
effectively forced to waive their right to file a claim when the employer conditions
such participation on the signing of a waiver.” S. Rep. No. 101-79, at 9 (1989). The
Committee explained that workers in these circumstances are often especially
vulnerable to coercion, given their relatively low wages, lack of savings, and
dishearteningly low likelihood of finding other employment. Id.
In addition, the Committee pointed to specific abusive practices experienced
by older workers offered severance pay in exchange for a waiver of their ADEA rights
and claims (along with numerous other rights and claims) when faced with
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termination. Id. at 9-10. The Committee described older workers’ testimony that
they “signed waivers without knowing or understanding the facts of any claim they
might have.” Id. at 10. These employees sought information from their superiors,
who falsely advised them, without fear of contradiction, that reductions in force
were “economically motivated” or part of a general restructuring, when they were
actually focused on eliminating older workers. Id. at 10-11. The Committee also
discussed some employers’ “extreme pressure” on employees to waive their ADEA
rights and claims, which was “tantamount to coercion.” Id. at 11. These older
workers confronted a Hobson’s choice: whether to accept whatever severance was
available in exchange for a waiver of their rights, or to keep their rights to pursue
uncertain and expensive litigation while facing long-term unemployment with no
severance and little savings. See id. at 11-12. Moreover, employers refused to allow
such older workers adequate time to consider that choice. Id.
As the enactment record of the OWBPA and the ADEA both reveal, older
workers with potential ADEA claims faced – and continue to face – especially severe
consequences in reduction-in-force situations, and, thus, especially profound danger
of coercive pressure to waive their ADEA rights. Age Discrimination in Employment
Act of 1967, Pub. L. No. 90-202, § 2(a)(3), 81 Stat. 602, 602 (“[T]he incidence of
unemployment, especially long-term unemployment with resultant deterioration of
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skill, morale, and employer acceptability is, relative to the younger ages, high among
older workers; their numbers are great and growing; and their employment problems
grave”). Since long before the ADEA’s enactment in 1967, and long before the
OWBPA’s birth a generation later, older workers consistently have faced much
greater difficulty securing employment —e.g., as here, after losing a job in a reduction
in force. As recognized during debate before the ADEA’s enactment:
It is one of the cruel paradoxes of our time that older workers holding
jobs are considered invaluable because of their experience and
stability. But let that same worker become unemployed and he is
considered “too old” to be hired. Once unemployed, the older worker
can look forward to longer stretches between jobs than a young worker
in the same position.
113 Cong. Rec. 34742 (daily ed. Dec. 4, 1967) (statement of Rep. Burke); see also
113 Cong. Rec. 7076 (daily ed. May 16, 1967) (statement of Sen. Javits) (“One of the
most difficult problems facing our older citizens is the resistance they encounter in
seeking employment when, usually because of circumstances beyond their control,
they become unemployed.”).
This longstanding problem was a critical consideration in the enactment of
the OWBPA generally and in requiring close supervision of waivers of ADEA rights
in severance agreements, in particular. The Senate Committee noted that “[t]he
problem [of coercive pressure on older workers] is particularly acute in large-scale
terminations and layoffs,” where individuals are not as aware of all of the
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surrounding circumstances, including “that age may have played a role in the
employer’s decision, or that the program may be designed to remove older workers
from the labor force.” S. Rep. 101-79, at 9. The Committee explained that “[o]lder
workers too often learn of these group termination programs in an atmosphere of
surprise and uncertainty,” when they are unaware of their employers’ motives, and
that once terminated, they are no longer in a position to discover whether the
employers hire younger workers to replace them. Id. at 21. Agreements in these
circumstances, as opposed to individual separation agreements, tend to be
standardized, one-size-fits-all, non-negotiable packages. Id; see also Alfred W.
Blumrosen, et al., Downsizing and Employee Rights, 50 Rutgers L. Rev. 943, 981 (1998)
(“The trademark of involuntary termination programs is a standardized formula or
package of employee benefits that is available to more than one employee . . . The
terms of the programs generally are not subject to negotiation between the parties”).
Moreover, whereas individually terminated workers may be able to evaluate
the validity of their employers’ reasons for terminating them specifically – e.g.,
alleged poor performance or other individual issues – workers terminated as a group
are “generally advise[d] . . . that the termination is not a function of their individual
status,” leaving them to make a critical choice without necessary information. S.
Rep. No. 101-79 at 21.
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These are the harms Congress enacted the OWBPA to prevent. Thus,
especially in the context of a large-scale reduction in force like the one at issue here,
the statutory protections requiring a court to ensure that any waiver of rights or
claims is knowing and voluntary are essential – including the right to a jury trial and
the right to bring collective actions.
CONCLUSION
For the reasons set forth above, the Court should affirm the district court’s
decision.
Respectfully submitted,
/s/ Daniel B. Kohrman
Daniel B. Kohrman*
Dara S. Smith
Laurie A. McCann
William Alvarado Rivera
AARP Foundation Litigation
601 E Street, NW
Washington, DC 20049
(202) 434-2064 (p)
(202) 434-6424 (f)
dkohrman@aarp.org
Attorneys for Amicus Curiae AARP
February 16, 2016

*Counsel of Record

26

CERTIFICATE OF COMPLIANCE
1.

This brief complies with the type-volume limitation of Fed. R. App. P.

28.1(e)(2) or 32(a)(7)(B) because this brief contains 6,065 words, excluding the parts
of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
2.

This brief complies with the typeface requirements of Fed. R. App. P.

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this brief
has been prepared in a proportionally spaced 14-point typeface using Microsoft
Word 2010.

Dated: February 16, 2016

/s/ Daniel B. Kohrman
Daniel B. Kohrman*
AARP Foundation Litigation
*Counsel of Record
Attorneys for Amicus Curiae AARP

27

CERTIFICATE OF SERVICE AND FILING
I hereby certify that on February 16, 2016, the foregoing Brief of Amicus
Curiae AARP Supporting Plaintiffs-Appellees, was electronically filed with the Clerk
of the Court for the United States Court of Appeals of the Eighth Circuit using the
appellate CM/ECF system which will send notice of such filing to all registered
CM/ECF users.

Dated: February 16, 2016

/s/ Daniel B. Kohrman
Daniel B. Kohrman*
AARP Foundation Litigation
*Counsel of Record
Attorneys for Amicus Curiae AARP

28

