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INTEREST OF AMICI CURIAE1
This brief is filed on behalf of 13 nonprofit organizations that are concerned
about the continuing vitality of the Americans with Disabilities Act’s (ADA)
prohibition on mandatory, non-job-related medical inquiries and examinations.
Amici believe that the district court’s decision gravely undermines this critical ADA
protection.2
INTRODUCTION AND SUMMARY OF THE ARGUMENT
The ADA is unique among U.S. civil rights statutes. Whereas laws like Title
VII and the Age Discrimination in Employment Act (ADEA) ban discrimination
based on protected characteristics, the ADA goes further: it bans employers from
even asking employees about their disabilities. 42 U.S.C. § 12112(d)(4)(A). There
are only two narrow exceptions to this rule. Employers may conduct medical exams
and inquiries that are: (1) “job-related and consistent with business necessity;” or (2)
part of an employee wellness program – but only if the inquiries and exams are
“voluntary.” § 12112(d)(4)(A), (B). With this statutory framework, the ADA’s

1

Amici certify that no party or party’s counsel authored this brief in whole or in
part, or contributed money that was intended to fund the brief’s preparation or
submission, and further certifies that no person, other than amici, contributed
money intended to prepare or submit this brief. Fed. R. App. P. 29(c)(5). Both
parties have consented to the filing of this amicus brief.
2

A description of the Amici Curiae is attached as Appendix A.

architects sought to protect individuals with disabilities from the negative impacts of
being forced to disclose confidential health information: both intentional
discrimination and the potential social stigma of being identified as disabled.
Unrelatedly, the ADA’s authors enacted a provision known as the “safe
harbor” to preserve the insurance practice of underwriting: establishing the scope of
coverage and setting rates based on claims data and sound actuarial principles. 42
U.S.C. § 12201(c). Congress sought to ensure that legitimate, differential ratesetting was not considered intentional disability-based discrimination under the
ADA.
The district court extended this safe harbor past its breaking point when it
held that the provision removes any insurance-related activity from the ADA’s ambit
altogether. Under this holding, the safe harbor immunizes a self-insured employer’s
medical inquiries and exams from the ADA’s protections – irrespective of whether
those exams and inquiries are job-related or voluntary – so long as the information
gathered is used for insurance purposes. Accordingly, the district court gave
employers a ready-made escape route from the ADA’s privacy protections, effectively
reading out the “voluntary” requirement for wellness programs’ exams and inquiries
whenever employers can find a way to tie those inquiries to their insurance plan.

2

The Court should reverse, as Congress never intended the safe harbor provision to
perform this legerdemain.
Furthermore, the Court should correct the district court’s mischaracterization
of the ADA’s requirement that medical exams and inquiries through employersponsored wellness programs be “voluntary.” Although the district court purported
not to reach the issue of voluntariness, the court implied that Flambeau’s practice of
conditioning enrollment in employer-based health insurance on participation in its
wellness program – which included extensive medical histories and biometric testing
– was “voluntary” because health insurance itself was not required for continued
employment. That view would render the “voluntary” requirement essentially
useless, vitiating the ADA’s remedial purpose in enacting the ban on required
medical exams and inquiries.
The Court should avoid this perverse result by recognizing a meaningful
voluntariness standard. That standard must take into account each employee’s actual
economic circumstances and options, assessing whether a reasonable employee in
those circumstances would feel free to choose between the benefits offered by
wellness and the privacy guaranteed by the ADA. And, because employer-based
health insurance is such a critical benefit for most working Americans, it is unlikely
that a policy like Flambeau’s would ever meet that standard.
3

ARGUMENT
I.

The ADA Safe Harbor Does Not Apply to Employers’ Collection of
Confidential Employee Information, Including Inquiries and Exams In
Wellness Programs.
The district court’s broad application of the ADA’s insurance safe harbor is

inconsistent with the provision’s actual purpose: preserving the practice of
underwriting. Both insurers and self-insured employers have historically drawn
distinctions based on health-related factors to assess whether to extend coverage to
individuals and establish the scope of coverage and rates within their plans. Amy
Monahan & Daniel Schwarcz, Will Employers Undermine Health Care Reform By
Dumping Sick Employees?, 97 Va. L. Rev. 125, 133-36 (Mar. 2011). By its nature,
underwriting risks treats individuals with disabilities less favorably. Id. at 135-36.
Amid industry concerns, Congress clarified that the ADA, as a comprehensive
remedial statute for individuals with disabilities, would not prohibit the entire
practice of underwriting. S. Rep. No. 101-116, at 78 (Aug. 30, 1989); H.R. Rep. No.
101-485, pt. 2, at 70 (May 15, 1990). The resulting safe harbor language reads:
Titles I through IV of this Act shall not be construed to
prohibit or restrict – [ . . . ] a person or organization
covered by this Act from establishing, sponsoring,
observing or administering the terms of a bona fide
benefit plan that are based on underwriting risks,
classifying risks, or administering such risks that are based
on or not inconsistent with State law.
4

42 U.S.C. § 12201(c)(2).3 The district court wrongly concluded that this provision
permits employers to obtain employee health information without any regard for
compliance with the ADA, simply because their activities are related to “the process
of developing an insurance plan.” EEOC v. Flambeau, 131 F. Supp. 3d 849, 856
(W.D. Wis. 2015).
This view is misguided. The ADA expressly bans compulsory, non-job-related
medical exams and inquiries, and it requires that medical exams and histories
provided through employer-sponsored wellness programs be voluntary. 42 U.S.C.
§ 12112(d)(4). By broadening the scope of the phrase “based on underwriting risks”
to include the collection of information, the district court exempted all theoretically
insurance-related inquiries from the ADA’s non-disclosure provisions and read the
“voluntary” requirement for wellness programs completely out of the statute. This
flawed interpretation establishes a new meaning for the safe harbor provision that
contradicts the plain meaning of the statute and clear congressional intent.

3

The safe harbor includes two other sub-parts, though neither is at issue in this case.
42 U.S.C. § 12201(c)(1) permits insurers to sell and underwrite plans based on risk
classification, and 42 U.S.C. § 12201(c)(3) clarifies that the safe harbor applies to
self-insured plans. S. Rep. No. 101-116, at 78.
5

A.

Congress Intended The Safe Harbor to Preserve Insurers’ Use of
Health-Related Factors in Coverage Decisions and Rate Differentials,
Thereby Preventing the ADA from Mandating Equal Coverage and
Cost for All Conditions.

The ADA is a remedial civil rights statute intended to “provide a clear and
comprehensive national mandate for the elimination of discrimination against
individuals with disabilities.” Pub. L. No. 101-336, § 2(b)(1), 104 Stat. 327, 329
(1990). This Court has recognized that remedial civil rights statutes should be
“construe[d] liberally in favor of employee protection.” Adeyeye v. Heartland
Sweeteners, LLC, 721 F.3d 444, 450 (7th Cir. 2013). Likewise, exceptions to such a
statute’s protections must be construed narrowly, to preserve the statute’s effect. See
Yi v. Sterling Collision Ctrs., Inc., 480 F.3d 505, 507 (7th Cir. 2007) (quoting A.H.
Phillips, Inc. v. Walling, 324 U.S. 490, 493 (1945)) (“Any exemption from such
humanitarian and remedial legislation . . . must therefore be narrowly construed . . .
to extend an exemption to other than those plainly and unmistakably within its
terms and spirit is to abuse the interpretative process and to frustrate the announced
will of the people.”).
Thus, the district court should not have construed the safe harbor as a blanket
exception for anything that is arguably insurance-related activity. Flambeau, 131 F.
Supp. 3d at 856. The provision only applies in the specific circumstances where the
“terms of a bona fide benefit plan” are “based on underwriting risks, classifying risks,
6

or administering such risks.”4 42 U.S.C. § 12201(c)(2). The statute does not define
these phrases, but the legislative history articulates that the provision was intended
to apply narrowly to the “refusal [to insure], limitation [of coverage], or rate
differential.” S. Rep. No. 101-116, at 78; H.R. Rep. No. 101-485, pt. 3, at 71. The
district court instead applied an overly broad definition to exempt insurers from
ADA compliance at all stages of “the process of developing an insurance plan,”
Flambeau, 131 F. Supp. 3d at 856. This position undermines Congress’ clear intent
to provide comprehensive protections for individuals with disabilities.
1.

Underwriting and risk classification are about setting rates and
coverage, not collecting information.

Medical underwriting and risk classification encompass the practice of
“pricing insurance based on the expected health care costs of a [covered] individual.”
Monahan & Schwarcz, supra at 134. When Congress enacted the ADA in 1990,
insurers often underwrote individuals by limiting coverage for costly conditions or
denying insurance altogether for costly applicants. Id.
But, insurers’ ability to save costs through underwriting has never been perfect
because of “information asymmetry.” Bernadette Fernandez, Cong. Research Serv.,
RL32237, “Health Insurance: A Primer” 3 (2012). Insurers naturally have less
4

As discussed below, subsequent legislation has significantly limited underwriting
practices to eliminate many of the factors that insurers used in rate-setting at the
time the ADA was enacted. See infra, Part IB.
7

information than a consumer about the consumer’s own health conditions and
medical needs. Id. Consequently, in group insurance plans, which aim to balance
out risks among a larger population, insurers rely on “claims history, group
demographics [e.g., industry of firm and age distribution of enrollees], and
geographic location” to determine the characteristics of its covered group. Id. at 4.
This information is readily available to the insurer based on its “actual or reasonably
anticipated experience,” such as claims data and actuarial tables. S. Rep. No. 101116, at 78; H.R. Rep. No. 101-485, pt. 3, at 71.
Congress did not enact the safe harbor to even out this asymmetry or
otherwise expand permissible underwriting practices to allow the maximum possible
monetary savings at any price. Indeed, congressional committee reports clearly
indicate that the safe harbor only protected the “refusal [of insuring], limitation [of
coverage], or rate differential” and was not a blanket exemption for insurers or
employers from all ADA obligations. S. Rep. No. 101-116, at 78; H.R. Rep. No.
101-485, pt. 2, at 70. Through the ADA’s nondiscrimination provisions, Congress
adopted the consensus of state insurance laws that “a person with disability cannot
be denied insurance or be subject to different terms or conditions of insurance
based on disability alone, if the disability does not pose increased risks.” S. Rep. No. 101116, at 77; H.R. Rep. No. 101-485, pt. 2, at 136 (emphasis added). The safe harbor
8

protected insurance plans that denied or limited coverage based on risk
classification, but only “where the refusal, limitation, or rate differential is based on
sound actuarial principles or is related to actual or reasonably anticipated
experience.” S. Rep. No. 101-116, at 77-78; H.R. Rep. No. 101-485, pt. 2, at 137.
Congress was concerned with the possibility that a remedial civil rights statute
would permit individuals with disabilities to demand equal coverage and rates for
every condition. S. Rep. No. 101-116, at 78 (“Without [the safe harbor], this
legislation could arguably find violative of its provisions any action taken by an
insurer or employer which treats disabled persons differently under an insurance or
benefit plan because they represent an increased hazard of death or illness.”); H.R.
Rep. No. 101-485, pt. 2, at 70 (same). By articulating that the ADA “will not disrupt
the current nature of insurance underwriting,” Congress blessed the insurance
industry’s ability to set different rates or deny coverage based on health-related
factors. S. Rep. No. 101-116, at 77; H.R. Rep. No. 101-485, pt. 2, at 136.5

5

The safe harbor provision was not included in the original legislation, but was
added to address concerns raised first in committee. Joint Hearing on H.R. 2273
Before the Subcomm. on Select Educ. and Emp’t Opportunities of the House
Comm. on Educ. and Labor, 101st Cong. 110 (1989) (“In its present form, the ADA
does not directly address insurance and questions or ambiguities may arise regarding
its application to the insurance industry, particularly as it concerns employee benefit
plans. [The bill] should be amended to make clear that the intent of Congress is not
to disrupt the current nature of insurance
9

However, the committee reports make no mention of methods for collecting
health information. The committees’ reference to “refusal, limitation, or rate
differential” suggests that the safe harbor provision was not intended to apply to how
insurers obtained information for underwriting purposes. S. Rep. No. 101-116, at
78; H.R. Rep. No. 101-485, pt. 2, at 137. This detail echoes earlier language in the
reports, where the committees expressly noted that the ADA “will not disrupt . . .
the insurance industry in sales, underwriting, [and] pricing,” as well as “similar”
activities. S. Rep. No. 101-116, at 77 (emphasis added); H.R. Rep. No. 101-485, pt.
2, at 136 (emphasis added).
Moreover, interim EEOC guidance issued after the ADA’s passage recognized
that the safe harbor provision applied to insurance coverage and differential rates,
rather than information collection. EEOC Notice No. 915.002 (June 8, 1993). The
guidance highlights practices ranging from offering lesser coverage for mental
conditions than physical conditions and carving out blanket exclusions for
individuals with pre-existing conditions, to setting universal exclusions for
experimental drugs and capping treatment or coverage for generally applicable
medical procedures (i.e., x-rays or blood transfusions). Id. The EEOC noted that
the safe harbor would not protect insurance terms that “single[d] out a particular
underwriting.”) (statement of the Disability Rights Working Group).
10

disability . . . a discrete group of disabilities . . . or disability in general,” unless they
conform to sound actuarial principles and reasonably anticipated experience. Id.
The current Compliance Manual likewise focuses on coverage and differential ratesetting, not information collection. See generally EEOC Compliance Manual,
http://1.usa.gov/1TvkMT7.
Likewise, this Court determined that the safe harbor pertains to the insurance
industry’s ability to set differential rates. Doe v. Mut. of Omaha Ins. Co., 179 F.3d 557,
563 (7th Cir. 1999) (“There is, as we have pointed out, a difference between refusing
to sell a health-insurance policy at all to a person with AIDS, or charging him a
higher price for such a policy . . . [and] offering insurance policies that contain caps
for various diseases some of which may also be disabilities within the meaning of the
[ADA].”). In Doe, for instance, the Court determined that differential caps for AIDS
and AIDS-related conditions was acceptable under the ADA, as long as state
insurance regulators did not deem that practice inconsistent with state law or sound
actuarial practices. Id. at 564-65.
Other circuits have also invoked the safe harbor to uphold insurer’s coverage
and rate decisions, allowing for “insurance companies [to be] free to decide whether
to cover and to what extent to cover various disabilities.” Weyer v. Twentieth Century
Fox Film Corp., 198 F.3d 1104, 1116 (9th Cir. 2000) (upholding 24-month cap for
11

mental disabilities when no such cap existed for physical disabilities); Rogers v. Dep’t
of Health & Envtl. Control, 174 F.3d 431, 435 (4th Cir. 1999) (Under similar facts,
noting that “[t]he ADA’s ‘safe harbor’ provision and the related legislative history
suggest that Congress did not intend for the ADA to force a change in the way
insurers do business.”).
Accordingly, legislative history, agency guidance, and case law uniformly
demonstrate that the safe harbor’s purpose is to clarify that differential rate-setting
and coverage decisions are not intentional disability-based discrimination – not to
insulate information collection from the ADA’s ban on compulsory medical
inquiries and exams.
2.

The safe harbor is wholly inapplicable to wellness programs,
which are addressed in a specific, separate provision of the
ADA.

There is certainly no indication in the text or legislative history that Congress
intended the safe harbor to apply to collection of information through employee
wellness programs. Indeed, the ADA speaks specifically to wellness programs in a
separate section, which requires that medical inquiries or examinations through
employer-sponsored wellness programs be voluntary. 42 U.S.C. § 12112(d)(4)(B),
discussed infra § II.

12

Unlike claims data or actuarial tables already in insurers’ possession,
information collected by employers through their wellness programs is, in theory,
intended for the benefit of the employee. Congress hoped these programs would be
used to diagnose or manage common conditions and incentivize health behaviors
and practices. H.R. Rep. No. 101-485, pt. 3, at 43; see also S. Rep. No. 111-89, at
117-19 (Oct. 19, 2009) (Patient Protection and Affordable Care Act (ACA)
legislative history indicating Congress’ continued intent to use wellness programs to
provide individualized care in the workplace and reduce costs by promoting healthy
behaviors). But, the ADA’s framers were careful to ensure that even within this
limited context, employees would only provide confidential information if they
freely volunteered to do so. 42 U.S.C. § 12112(d)(4)(B).6 They never expected
employers to use these programs to funnel information to insurers for underwriting,
let alone envision that employers would be allowed to require that employees provide
confidential medical information for that purpose – or for any other purpose.

6

Notably, another reason that the “voluntary” requirement is so critical is that
employee health information collected through wellness programs, unlike personal
information obtained by providers and handled by insurers during claims
processing, constitutes an employment record and is not subject to the
comprehensive protections of HIPAA’s Privacy Rule. 45 C.F.R. § 160.103; 67 Fed.
Reg. 53,182, 53,192 (specifying that employment records include “sick leave requests
and justifications, drug screening results, workplace medical surveillance, and fitness-forduty tests of employees”) (emphasis added).
13

Section 12112(d)(4)(B) specifically addresses the requirements for inquiries
and exams performed through wellness programs. The safe harbor is not relevant to
that provision and certainly does not allow employers to circumvent it.
3.

The safe harbor does not excuse self-insured employers from
the ADA’s prohibition on mandatory information collection
simply because of their role as insurers.

Congress accounted for self-insured plans like Flambeau’s when drafting the
safe harbor. Most self-insured plans sponsored by private employers are subject to
requirements under the Employee Retirement Income Security Act of 1974
(ERISA), which preempts state requirements for self-insured plans. S. Rep. No. 101116, at 78; see 29 U.S.C. § 1003(a). Therefore, Congress included language in the
safe harbor to cover “plan[s] that [are] not subject to State laws that regulate
insurance.” 42 U.S.C. § 12201(c)(3). In doing so, Congress clarified that ERISA
preemption would not interfere with the state-regulated practice of underwriting or
classifying risks, while also noting that the ADA was “intended to apply
nondiscrimination standards equally to self-insured plans as well as to third-party
payer and third-party administered plans with respect to persons with disabilities.”
S. Rep. No. 101-116, at 78.
Therefore, Flambeau’s nature as a self-insured entity should not relieve it of
its ADA employer-related obligations. Self-insured employers assume the risk of
14

providing coverage and pay health insurance claims out of corporate funds, often
hiring third-party insurance companies to administer the claims processing. Univ. of
Notre Dame v. Burwell, 786 F.3d 606, 608 (7th Cir. 2015); Ball Memorial Hosp., Inc. v.
Mut. Hosp. Ins., Inc., 784 F.2d 1325, 1330 (7th Cir. 1986) (“[T]he administrator
receives the bills, the employer determines what it will pay, and the administrator
sends the money on to the providers.”).7 The blurring of employer and insurer
responsibilities can lead to conflict, as the company’s insurer identity would benefit
from access to employee health information that the company’s employer identity
can only obtain voluntarily. However, the safe harbor provision is not intended to
reconcile information asymmetry and does not permit such employers to escape
their responsibilities as employers simply because they are also acting in their
capacity as insurers. Instead, self-insured employers may only do what both insurance
and employment laws allow. In short, they may not ignore the ADA’s prohibition on
mandatory medical exams or inquiries simply by claiming that they are doing so for
insurance purposes.
The district court failed to grasp the nature of insurance underwriting when
considering the scope of the safe harbor exception, resulting in an overbroad

7

Flambeau employed such a third-party administrator. Flambeau, 131 F. Supp. 3d at
851.
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standard that undermines remedial provisions within a civil rights statute.8 This
court should recognize the narrower purpose of the safe harbor provision –
preserving differential rate-setting and risk classification only – and reject the district
court’s broader interpretation as inconsistent with the ADA’s purpose.
B.

Holding That The Safe Harbor Does Not Apply to Wellness
Programs Will Not Read The Provision Out of The Statute.

The district court correctly noted, as a principle of statutory interpretation,
that exceptions should not be read out of the statute. Flambeau, 131 F. Supp. 3d at
854. But, a construction that limits the safe harbor rate-setting and risk
classification has no such effect. The safe harbor still serves its original purpose:
clarifying that the ADA does not mandate equal coverage and rates for all
conditions. In expanding the safe harbor to permit unfettered information
collection through wellness programs, the district court inserted new meaning into
the provision that Congress never intended.

Indeed, the district court misconstrues one of the two cases cited to support its
broad interpretation of the phrase “based on underwriting risks” as referring to all
parts of the “process of developing an insurance plan.” Flambeau, 131 F. Supp. 3d at
856. The court in Zamora-Quezada v. HealthTexas Medical Group of San Antonio, on
which the district court purported to rely, identified underwriting as “the
application of the various risk factors or risk classes to a particular individual or
group for the purposes of determining whether to provide coverage” and classification of
risks as “the identification of risk factors and the groupings of those factors which
pose similar risks.” 34 F. Supp. 2d 433, 443 (W.D. Tex. 1998) (emphasis added)
(citing EEOC Notice No. 915.002).
16
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Of course, the safe harbor may, at first blush, appear to have a very narrow
effect because it exempts only very limited health-related underwriting from the
ADA’s ban on intentional disability-based discrimination. But, that is not a result of
an unreasonably narrow approach taken by the EEOC; rather, it is a collateral effect
of subsequently-enacted legislation that has significantly limited the scope of
permissible underwriting in health insurance. Specifically, Congress banned
coverage limitations and denials based on preexisting conditions, cabined the factors
insurers may permissibly use to set differential rates, prohibited discrimination based
on health status and genetic information, and placed mental health coverage on par
with other medical or surgical benefits. ACA, 42 U.S.C. § 300gg-3(a); see also
§ 300gg-1 (banning limitations based on pre-existing conditions), § 300gg (limiting
rate-setting factors to tobacco use, age, geographic area, and family versus individual
coverage); Health Insurance Portability and Accountability Act (HIPAA), Pub. L.
No. 104-191, § 2702, 110 Stat. 1936, 1961 (banning discrimination based on health
status, disability, and other factors); Genetic Information Nondiscrimination Act
(GINA), Pub. L. No. 110-233, § 101(d), 122 Stat. 881, 884 (2008) (banning use of
genetic information); Mental Health Parity Act of 1996 (MPHA), Pub. L. 104-204,
110 Stat. 2874, and Mental Health Parity and Addiction Equity Act of 2008
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(MHPAEA), Pub. L. No. 110-343, 122 Stat. 3765 (2008) (requiring equal coverage
for mental health benefits).
Accordingly, since the ADA was adopted in 1990, the practice of medical
underwriting and risk assessment has fundamentally changed. Consequently, the
safe harbor protects less activity than it did when originally enacted. Nonetheless,
the safe harbor still ameliorates Congress’ initial concern that the ADA could be
used to mandate equal coverage and rates for all conditions. The district court was
wrong to invent a new purpose for the safe harbor in an effort to give it meaning;
that is neither necessary nor consistent with the ADA’s core purpose. The Court
should reverse to correct this grave misstep and preserve Congress’ intent.
II.

Surrendering Personal Health Information Through a Wellness Program Is
Not “Voluntary” When It Is a Condition of Receiving Employer Health
Coverage Simply Because That Health Coverage Itself Is Not Mandatory for
Continued Employment.
Because the district court decided that Flambeau’s actions fell within the

ADA’s safe harbor, the court found it unnecessary to reach the issue of whether
Flambeau’s wellness program was otherwise “voluntary” and, thus, permissible under
42 U.S.C. § 12112(d)(4)(B). However, the court telegraphed its conclusion on this
score when it noted that “[p]articipation in the health insurance plan is wholly
voluntary” and emphasized that employees are “not required to participate in the
plan as a condition of their employment.” Flambeau, 131 F. Supp. 3d at 851-52.
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The court went on to describe Flambeau as having “established a wellness program
for those employees that wanted to enroll in defendant’s health insurance plan . . . .”
Id. at 852 (emphasis added). This dicta suggests that were the district court to reach
this issue on remand, it would find a wellness program and its concomitant inquiries
“voluntary,” as long as they were not literally required for continuing employment.
The Court should reject this approach and recognize a meaningful
voluntariness standard for the district court to apply on remand. To accomplish
Congress’ goal of ensuring that individuals can freely decide to keep their health
information private, “voluntary” must mean more than “not a mandatory condition
of employment.” Rather an employee must be truly free to choose whether to turn
over personal health information to their employers through a wellness program –
not coerced into revealing that information in response to threats or offers they
cannot afford to refuse. Because most Americans cannot afford to give up their
employer-provided health insurance, a so-called “incentive” system that threatens to
take away employees’ health insurance unless they surrender ADA-protected
information will rarely, if ever, meet this standard.
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A.

A meaningful construction of the voluntariness requirement is
essential to fulfill the ADA’s remedial purpose of eliminating
disability-based discrimination.

The ban on mandatory medical examinations and inquiries is a crucial aspect
of the ADA’s protective scheme. Unique among U.S. civil rights protections, this
provision forbids employers to ask an employee any disability-related questions
unless (1) the inquiry is “job-related and consistent with business necessity;” or (2)
the employee volunteers to provide that information as part of a wellness program. 42
U.S.C. § 12112(d)(4)(A)-(B). Any mandatory, non-job-related medical examination
or inquiry is an act of discrimination under the statute. § 12112(d)(1), (4). This
prohibition protects employees’ privacy and prevents employers from even having
the opportunity to discriminate against individuals with disabilities – either
intentionally or unconsciously. And, it protects employees from the potential harms
that can result from being identified as disabled.
The ADA’s legislative history reflects that Congress enacted § 12112(d)’s
protections out of concern about the pervasive “blatant and subtle stigma” that
persons with disabilities experienced in the workplace. H.R. Rep. No. 101-485, pt.
2, at 75. The enactment record reflects that individuals with disabilities that were
perceived as especially upsetting, contagious, or otherwise socially disparaged, such
as cancer and HIV/AIDS, needed this ban most acutely. Id.; see also Chai R.
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Feldblum, Medical Examinations and Inquiries Under The Americans With Disabilities
Act: A View From The Inside, 64 Temple L. Rev. 521, 536 (1991) (“hereinafter A View
From The Inside”) (discussing disability rights community’s concern about stigma
against individuals with HIV). Similarly, as EEOC Guidance explained, the social
cost of being identified as disabled was greater for individuals with “nonvisible
disabilities,” including – in addition to cancer – “diabetes, epilepsy, heart disease . . .
and mental illness.” EEOC Enforcement Guidance: Disability-Related Inquiries
and Medical Examinations of Employees Under the ADA, General Principles (July
27, 2000) http://1.usa.gov/1N94QHb.
For these individuals, privacy was critical. If employees were forced to disclose
confidential medical information, not only could employers use that information to
discriminate against them directly, but also, being outed as having a disability could
be a grave harm in itself. Congress sought to avoid these harms by allowing
employees to choose to keep their health information private. As a House Report
from the ADA’s enactment record explains:
For example, if an employee starts to lose a significant amount of
hair, the employer should not be able to require the person to be
tested for cancer unless such testing is job-related. Testimony
before the Committee indicated there still exists widespread
irrational prejudice against persons with cancer. While the
employer might argue that it does not intend to penalize the
individual, the individual with cancer may object merely to being
identified, independent of the consequences.
21

H.R. Rep. 101-485, pt. 2, at 75 (emphasis added); A View From The Inside at 536
(“the actual motivation for this provision on the part of the disability community
had been to prohibit employers from inquiring into particular disabilities, such as
HIV infection, which pose a social stigma simply by identification”); see also Doe v.
U.S. Postal Service, 317 F.3d 339, 344 (D.C. Cir. 2003) (referring to an employee’s
“right to avoid being publicly identified as having a disability” under the
Rehabilitation Act, the ADA’s predecessor statute).
Since the ADA’s enactment, cases have repeatedly demonstrated that when
employees do reveal their confidential medical information, employment
discrimination often follows. Too frequently, when employers learn of employees’
disabilities – or perceive those employees as having disabilities – those employers
make unsubstantiated assumptions about the employees’ abilities and safety on the
job. See, e.g., Garrison v. Baker Hughes Oilfield Operations, Inc., 287 F.3d 955, 960
(10th Cir. 2002) (explaining that employer “misused Mr. Garrison's entrance
examination results” by revoking his conditional offer based on “‘possible future
injuries,’” such that “the jury could have determined [the employer] withdrew the
job offer because of unsubstantiated speculation about future risks from a perceived
disability”); Rodriguez v. ConAgra Grocery Products Co., 436 F.3d 468, 479 (5th Cir.
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2006) (employer withdrew job offer after learning that applicant had diabetes
because it believed he was not “controlling” his condition).
Moreover, even in the absence of tangible adverse employment actions, the
stigma of being identified as disabled persists today for many persons with both
physical and mental disabilities. Researchers describe this stigma as closely tied to
identity, defining “health-related stigma” as “adverse, social ‘judgment . . . based on
an enduring feature of identity conferred by a health problem or health related
condition[.]” Jasmin Schabert et al., Social Stigma in Diabetes, A Framework to
Understand a Growing Problem for an Increasing Epidemic Springer International
Publishing Switzerland (Jan. 16, 2013) at 2 (internal citations omitted). HIV/AIDS
and cerebral palsy are the physical conditions viewed as most stigmatizing worldwide,
with recent research suggesting that there is also pervasive underreported bias against
individuals with diabetes. Id. Mental health conditions can also draw particularly
virulent prejudice. See id. at 3 (describing “mental retardation” and “psychiatric
illness” as two of the conditions seen as most stigmatizing). As a recent study
explains, although unfounded, “[e]specially egregious beliefs about people with
mental illness include being dangerous and unpredictable, to blame for their illness,
and incompetent to achieve most life goals, such as a good job or living
independently.” Patrick W. Corrigan et al., The Impact of Mental Illness Stigma on
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Seeking and Participating in Mental Health Care, 15 Psychological Science in the Public
Interest 37, 42 (Oct. 2014), http://bit. ly/1VjM9mv.
In addition to obvious workplace harms, like exclusion and marginalization,
stereotypes about disabilities can have broader ripple effects in individuals’ lives,
such as avoiding diagnosis and treatment for fear of being labeled in the first place.
Id. at 43 (“Public stigma . . . impacts care seeking when it leads to label avoidance;
people attempt to escape the unfair loss of opportunity that comes with stigmatizing
labels by not going to clinics or interacting with mental health providers with whom
the prejudice is associated.”). Thus, while actually revealing a diagnosed mental
health condition can subject employees to prejudice, even the threat of having to
reveal such information may prevent employees experiencing symptoms of mental
health conditions from seeking care at all.
The ADA’s ban on non-job-related mandatory exams and inquiries guards
against precisely these harms. Accordingly, any construction of “voluntary” in
§ 12112(d)(4)(B) that permits employers to bully or coerce employees into revealing
what the general ban shields as private would permit the harms that
§ 12112(d)(4)(A) seeks to ameliorate, thus thwarting the provision’s purpose.
Instead, “voluntary” must mean that employees may freely choose or decline to take
advantage of the benefits a wellness program provides, without any fear for their jobs
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or benefits. H.R. Rep. 101-485, pt. 2, at 75 (“As long as the programs are voluntary
and the medical records are maintained in a confidential manner and not used for
the purpose of limiting health insurance eligibility or of preventing occupational
advancement, these activities would fall within the purview of accepted activities.”).
The voluntariness requirement must take into account an employee’s real-life
economic circumstances and options, assessing whether a reasonable employee
would genuinely feel free to choose between the benefits offered by wellness and the
privacy guaranteed by the ADA – or whether the employer’s policy effectively makes
that choice for them.
B.

Employer-based health insurance is such a critical benefit that most
Americans would not have a genuine option to withhold ADAprotected health information if it meant losing that benefit.

Employer-based health insurance may not be a mandatory condition of
employment, but for the vast majority of working Americans, it is anything but
optional. According to a 2015 survey by the Employee Benefit Research Institute
(EBRI) and Greenwald & Associates, “health insurance is by far the most important
employee benefit regardless of age cohort.” Paul Fronstin, EBRI, & Ruth Helman,
Worker Opinions About Employee Benefits: Differences Among Millennials, Baby Boomers,
and Generation X Have Implications for Plan Sponsors, 36 Employee Benefit Research
Institute 12 (Dec. 2015), http://bit.ly/1oUfJRx [hereinafter “Worker Opinions”]. As
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workers age, however, employer-based health insurance tends to become increasingly
essential, with approximately two-thirds of adults age 50-64 relying on employer
medical coverage. Gerry Smolka, et al., Health Insurance Coverage for 50- to 64-YearOlds, AARP Pub. Policy Inst. (Feb. 2012), http://bit.ly/1Vk2wzj (38.5 million (65%)
of adults aged 50-64 rely on employer coverage); see also Worker Opinions (67% of
Baby Boomers report that employer-based health insurance is the most important
benefit).
The reason so many people depend on employer-based health insurance is
clear: it almost universally covers far more and costs far less than any alternatives.
Employer-based insurance coverage is almost universally more comprehensive than
plans available through state exchanges, with most employer plans qualifying in the
higher-rated categories on the exchange. Jon R. Gabel, et al., More than Half of
Individual Health Plans Offer Coverage that Falls Short of What Can be Sold Through
Exchanges as of 2014, 31 Health Aff. 1, 2 (2012) (finding most employer plans in
2010 qualify as highly-rated “gold” plans in the exchanges).
Furthermore, the premiums for even somewhat comparable exchange plans
are similar to – if not more expensive than – the full cost of employer-based
insurance premiums, including the employer’s contribution. Gerry Smolka, Charts
Analyzing High, Medium, and Low Priced Gold, Silver, and Bronze Detroit Plans for 5 Year26

Olds and Chart of High, Medium, and Low Priced Gold, Silver, and Bronze Detroit Plans for
64 Year-Olds from Michigan Health Exchange as of March 31, 2014, AARP Pub. Policy
Inst. (Apr. 9, 2014) (unpublished analysis). And, employer contributions cover, on
average, 82% of premiums for single coverage and 71% of premiums for family
coverage. Kaiser Family Foundation, 2015 Employer Health Benefits Survey,
http://kaiserf.am/1KyCSxs (Sept. 22, 2015).
Consequently, employees using employer-based health insurance generally pay
only a small fraction of the price that those using exchanges would pay for even
somewhat comparable coverage. To illustrate the stark difference, for employerbased health insurance plans in 2015, the average worker contributed $1071
annually for single coverage. Id, Ex. C.9 The cost of a “gold” level insurance plan
equivalent to most employer coverage for a single, 40-year-old nonsmoker was
$4,428 – approximately $3,400 more. Health Insurance: Premiums and Increases,
National Conference of State Legislatures, http://bit.ly/1NoyOBq (calculation from
monthly premium data). This cost increases significantly as individuals age, with
even single coverage gold plans on state exchanges now costing an average of $10,908
annually for people age 60 – over $8,000 more per year than the average annual
employee contribution in an employer plan. Gold Plan – Affordable Care Act,
9

The average annual total premium, including employer contributions, was $6,251
for single coverage and $17,545 for family coverage. Id.
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HealthPocket, http://bit.ly/1SMVmxB (calculation from monthly premium data for
2016).
With nearly half of American families being unable to afford even a $400
unexpected health expense, an increase of thousands of dollars for health insurance
would be devastating. Eric Scheiner, Nearly Half of U.S. Can’t Afford Unexpected $400
Bill – Forgo Medical Treatment, cnsnews.com (June 5, 2015 9:45 AM),
http://bit.ly/1My3bL8. And, that assumes that any given individual will be in a
position to change their health insurance coverage, potentially requiring them to
change providers – a particularly serious problem for those with chronic health
conditions who have longstanding relationships with their providers. For those
currently in the middle of a course of necessary treatment that cannot be
interrupted, the cost of losing their employer-based health insurance would be far
more than monetary. Consequently, when an employer like Flambeau tells these
individuals that they must deliver ADA-protected information or lose their
employer-provided health insurance, they will almost never have a real option to
keep their health information private. That is not a voluntary choice; it is an
ultimatum.
Finally, on a broader scale, Flambeau’s method of convincing its employees to
provide medical information is deeply problematic because it undermines a core
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purpose of the ACA. Affordable employer-provided healthcare is a key cornerstone
of the ACA. S. Rep. No. 111-89, at 2 (Oct. 19, 2009) (noting that about 159 million
Americans received health benefits through an employer and that 80% of the
uninsured failed to receive insurance because they could not obtain employer-based
coverage). If employers are allowed to abdicate their responsibility to provide health
insurance – and if their employees seek coverage on the exchanges en masse – the
edifice could collapse, as the exchanges were never meant to bear that weight. Cf.
King v. Burwell, 132 S. Ct. 2480, 2487 (2015) (discussing several inextricable
components of the ACA’s scheme to provide affordable health coverage). The
district court’s ruling would enable just such a result, allowing employers to adopt a
policy that either evades its ACA obligations or violates its employees’ ADAguaranteed rights.
Thus, for both individual and systemic reasons, the Court should instruct the
district court not to construe “voluntary” to mean “not mandatory for continuing
employment,” as the decision below suggests it might do when it reaches this issue.
Rather, “voluntary” must mean that employees have the genuine choice Congress
intended to provide.
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CONCLUSION
For the foregoing reasons, the Court should reverse the district court’s
decision.
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APPENDIX A
AARP is a nonpartisan, nonprofit organization with a membership, dedicated to
addressing the needs and interests of people age 50 and older. Among other things,
AARP strives through legal and legislative advocacy to preserve the means to enforce
older workers’ rights. Approximately one-third of AARP’s members are employed
full-time or part-time, and still others are seeking employment. A disproportionate
number of older workers have one or more actual “disabilities,” a record thereof,
and/or are perceived as having a disability, and are, therefore, protected by the
Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12101-213 (2012).
AARP is committed to the ADA’s vigorous enforcement, including ensuring that
workers retain the statute’s protection from required, non-job-related medical
inquiries and examinations.
The Academy for Eating Disorders (AED) is an international voluntary not-forprofit association, incorporated in the United States as a 501 (c)(3) organization,
with members throughout the US as well as in 31 countries around the world. AED
is an international professional association comprised of researchers and clinicians
committed to eating disorders research, education, treatment, and prevention.
Eating Disorders are a serious form of Mental Illness, with the highest incidence of
suicide of all mental illnesses. Significant employer pressure—economic or otherwise
– could unintentionally have a severely detrimental effect on the well-being of an
individual.
The American Diabetes Association (“Association”) is a nationwide, nonprofit,
voluntary health organization founded in 1940 made up of persons with diabetes,
healthcare professionals who treat persons with diabetes, research scientists, and
other concerned individuals. The Association’s mission is to prevent and cure
diabetes and to improve the lives of all people affected by diabetes. The Association
is the largest non-governmental organization that deals with the treatment and
impact of diabetes.10 The Association reviews and authors the most authoritative
and widely followed clinical practice recommendations, guidelines, and standards

10

The Association has over 485,000 general members, over 15,000 health
professional members and over 1,000,000 volunteers.
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for the treatment of diabetes11 and publishes the most influential professional
journals concerning diabetes research and treatment.12
Among the Association’s principal concerns is the equitable and fair treatment of
persons with diabetes in employment. Presently, there are over 29,000,000
Americans with diabetes, and 86,000,000 more have prediabetes.13 The Association
knows through long experience that employers commonly restrict opportunities for
persons with diabetes based on prejudices, stereotypes, unfounded fears, and
misinformation concerning diabetes.14
Fabry Support & Information Group (FSIG) is a 501(c)(3) nonprofit organization
representing individuals affected by Fabry disease. FSIG is concerned about the loss
of individuals’ rights to maintain health information privacy.
Facing Our Risk of Cancer Empowered (FORCE) is a national nonprofit
organization dedicated to the hereditary breast and ovarian cancer community, many
of whom carry inherited genetic mutations which place them and their family
members at significantly increased risk of cancer. Upon cancer diagnosis, the
probability of a perceived or real disability increases exponentially—as does the
likelihood of discrimination. FORCE is interested in the enforcement of civil rights
laws, including the Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12101213 (2012), that protect the rights of individuals to be free from discrimination.

11

American Diabetes Association: Clinical Practice Recommendations 2016,
Diabetes Care 39: Supp. 1 (2016).
12

The Association publishes five professional journals with widespread circulation:
(1) Diabetes (original scientific research about diabetes); (2) Diabetes Care (original
human studies about diabetes treatment); (3) Clinical Diabetes (information about
state-of-the-art care for people with diabetes); (4) Diabetes Reviews (invited reviews on
selected topics for research-oriented health professionals); and (5) Diabetes Spectrum
(review and original articles on clinical diabetes management).
13

Centers for Disease Control and Prevention: 2014 National Diabetes Statistics
Report (2014).
14

American Diabetes Association Position Statement: Diabetes and Employment,
Diabetes Care 37:S112 (2014).
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Genetic Alliance is a network of thousands of organizations working to transform
health and health research for millions of Americans. We empower ordinary citizens
to participate in both biomedical research and in informed decision making for
better health. Genetic Alliance was a leader in the coalition of organizations that
articulated the need for the Genetic Information Nondiscrimination Act, and we
vigorously defend individuals’ right to insurance and employment without
discrimination based on disability. As a result, Genetic Alliance represents and
partners with individuals, families, and communities that are affected by diseases
and conditions which are currently protected by the ADA.
The Institute for Science and Human Values (ISHV) is an organization devoted to
securing human rights around the world, using the Universal Declaration of Human
Rights as an undeniable guide. Specifically, ISHV promotes the status of human
values in a scientifically oriented, technologically advanced society, applying
humanistic ethics to our democratic society. These principles protect the privacy of
all individuals, regardless of disability, including the privacy of an employee’s
medical information because of the danger this information can be used to
discriminate.
The Judge David L. Bazelon Center for Mental Health Law is a national nonprofit
advocacy organization that works to advance the rights and dignity of individuals
with mental disabilities in all aspects of life, including employment. The Center
played an important role in securing the passage of the ADA and the 2008
amendments to the ADA, and has extensive experience with advocacy concerning,
and implementation of, the ADA's requirements relating to disability-based
employment discrimination.
MLD Foundation is a 15 year old Oregon-registered 501(c)(3) representing those
with metachromatic leukodystrophy, a very rare fatal genetic neurometabolic disease
with no cure. The disease, depending on genetic variation, impacts infants, juveniles
and adults. Further, because a long history of in-person active advocacy in
Washington DC and various states on behalf of MLD families, MLD has been
representing others with rare diseases and other advocacy organizations who do not
have the wherewithal to have the kind of presence MLD does with policy makers,
regulators, researchers, government agencies, and other advocates.
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The National Women’ s Law Center is a non-profit legal advocacy organization
dedicated to the advancement and protection of women’s legal rights and
opportunities since its founding in 1972. The Center focuses on issues of key
importance to women and their families, including economic security, employment,
education, health, and reproductive rights, with special attention to the needs of
low-income women and women of color. The Center has advocated specifically on
issues affecting women’s health care – from discrimination in health care to
pregnancy and reproductive health care to Medicaid, health insurance and other
health coverage. Because access to affordable health coverage is of tremendous
significance to women’s health, equality, and economic security, the Center seeks to
ensure that women and their family members are not discriminated against in
relation to employer health benefits or wellness programs.
Paralyzed Veterans of America (PVA) is a national, Congressionally-chartered
veterans service organization headquartered in Washington, DC. PVA’s mission is
to employ its expertise, developed since its founding in 1946, on behalf of armed
forces veterans who have experienced spinal cord injury or dysfunction. PVA seeks
to improve the quality of life for veterans and all people with spinal cord injury and
dysfunction through its medical services, benefits, legal, sports and recreation,
architecture and other programs. PVA advocates for quality health care, for research
and education addressing spinal cord injury and dysfunction, for benefits based on
its members’ military service and for civil rights, accessibility and opportunities that
maximize independence for its members and all veterans and non-veterans with
disabilities. PVA has almost 20,000 members, all of whom are military veterans
living with catastrophic disabilities. To ensure the ability of our members to exercise
their right to work and live in their communities, PVA strongly supports the
opportunities created by and the protections available through the Americans with
Disabilities Act.
PXE International is an advocacy organization supporting individuals affected by
pseudoxanthoma elasticum (PXE). This disease is one of more than 7,000 rare
genetic diseases that cause disability. PXE causes severe vision loss leading to legal
blindness. In addition, it causes cardiovascular disease and sometimes
gastrointestinal disease. PXE is concerned that our members retain the ADA’s
protection from required, non-job-related medical inquiries, and examinations.
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RASopathies Network USA represents the largest group of genetic
neurodevelopmental syndromes, the RASopathies. Known RASopathies syndromes
include CFC, Costello, Neurofibromatosis type 1, and Noonan
syndromes. RASopeathis Network USA’s mission is to advance research of the
RASopathies by bringing together families, clinicians and scientists. With
positive gains from GINA (the Genetic Information Nondiscrimination Act),
identifying and plugging loopholes where individuals can be discriminated
against due to their medical histories, is in the best interest of families. Our
children either inherited or developed the syndrome spontaneously. They can be
easily stigmatized for what they cannot do, instead of appreciated for the value they
bring to enrich our lives. RASopathies Network USA works to find therapies to
reduce the negative effects of the syndromes to help individuals raise their quality of
life and become independent, contributing citizens. Part of that involves advocating
to protect them and their family members from discrimination.
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