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Amici Brief of the National Consumer Law Center, AARP, the National
Association of Consumer Advocates, and the Center for Responsible Lending in
Support of Plaintiff and Appellant Philip McFarland
INTERESTS OF AMICI CURIAE AND STATEMENT OF AUTHORSHIP
Since 1969, the nonprofit National Consumer Law Center (“NCLC”) has
used its expertise in consumer law and energy policy to work for consumer justice
and economic security for low-income and other disadvantaged people through its
expertise in policy analysis and advocacy, publications, litigation, expert witness
services, and training. NCLC works with nonprofit and legal services
organizations, private attorneys, policymakers, and federal and state government
and courts across the nation to stop exploitive practices, help financially stressed
families build and retain wealth, and advance economic fairness. NCLC has been
closely involved with protecting consumers from predatory mortgage lending for
decades, was a primary author of the model law used by many states to address the
problem, and has a strong interest in preserving homeowners’ abilities to challenge
bad loans as a means to foster sustainable and affordable home ownership.
AARP is a nonprofit, nonpartisan organization, with a membership that
helps people turn their goals and dreams into real possibilities, seeks to strengthen
communities, and fights for the issues that matter most to families such as
healthcare, employment and income security, retirement planning, affordable
utilities and protection from financial abuse. Prior to the recent financial crisis,
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many older Americans put their homes on the line to secure mortgages that were
unsustainable and, in some cases, designed to fail. The inflation of appraised
values was one of a number of predatory practices that caused thousands of
Americans to lose their homes. AARP supports laws that offer protection and
recourse from such abuses.
The Center for Responsible Lending is a nonprofit, non-partisan research
and policy organization dedicated to protecting homeownership and family wealth
by working to eliminate abusive financial practices.
The National Association of Consumer Advocates (“NACA”) is a non-profit
corporation whose members are private and public sector attorneys, legal services
attorneys, law professors, and law students whose primary focus involves the
protection and representation of consumers. NACA’s mission is to promote justice
for all consumers by maintaining a forum for information sharing among consumer
advocates across the country and serving as a voice for its members as well as
consumers in the ongoing effort to curb unfair and abusive business practices.
Collectively, Amici work with thousands of low- to moderate-income homeowners
each year. Amici work to preserve homeownership, enhance home equity, and
prevent foreclosure through the provision of direct services, support to other
service providers, and policy advocacy in support of low- to moderate-income
homeowners.

2
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Pursuant to Rule 29(c)(5) of the Federal Rules of Appellate Procedure,
Amici state that Counsel for Amici authored this brief. Counsel for the respective
parties did not author the brief in whole or in part. No party, party’s counsel, or
any other person other than the Amici contributed money intended to fund
preparing or submitting the brief.
Loan origination abuses, such as those alleged in this litigation, have a
substantial and detrimental impact on Amici as they impair the property rights of
their homeowner clients. Moreover, the Amici have devoted substantial resources
to preserving homeownership for their low- and moderate-income clients and
members. Therefore, Amici urge this Court to reverse the decision below and to
find in favor of Appellant.
SUMMARY OF ARGUMENT
The district court failed to understand the injury suffered by Mr. McFarland
when the Defendants inflated the appraisal on his home to induce him into a larger
mortgage. Appraisal fraud poses very real harm to residential mortgage borrowers.
An individual borrower who justifiably relies on an inflated appraisal to finance a
home faces a risk of an “upside down” mortgage, where he owes more than his
home is worth and is in jeopardy of foreclosure or an inability to sell or re-finance
the home should the need arise later.

3
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On a larger scale, mortgage fraud, which includes the practice of inflating
appraisals, has led to a national crisis of home foreclosures, decline in home prices,
and a widespread destabilization of the financial services sector and securities
market by reducing the value of mortgage-backed securities.1 These very real
harms have been widely acknowledged by industry analysts, law makers, and law
enforcement, and each of these players has made significant efforts to eradicate
appraisal fraud in recent years via industry change, the Dodd-Frank Act, and an
increased focus on investigation and prosecution of mortgage fraud.
The district court failed to recognize this grave financial reality, instead
rejecting the notion that a consumer could be harmed by receiving more financing
than the true value of his home should have allowed him to receive as
“ridiculous”—simply because the consumer receives credit from the transaction.
The district court instead sympathized with the lender in such a fraudulent
transaction, because “[w]hen a lender makes a loan with inadequate security, the
lender cannot recover the loan principal by foreclosing on the home.” These
misunderstandings of the real harm of appraisal fraud to consumers and the
incentives of mortgage lenders to engage in such conduct sets a dangerous

1

Hon. Benjamin B. Wagner, Why Mortgage Fraud Matters, U.S. Attorneys’
Bulletin Vol. 58, No. 3 (May 2010), available at
http://www.justice.gov/sites/default/files/usao/legacy/2010/05/27/usab5803.pdf
4
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precedent that the undersigned Amici urge the Court to correct by reversing the
decision below.
ARGUMENT
The District Court Failed to Understand that Inflated Home Appraisals Harm
Borrowers Taking on Residential Loans.
The instant case is about an inflated appraisal and its impact on a
homeowner. The mortgage lender practice of using home valuations based on
inflated or falsified appraisals to justify loans is recognized as a primary
characteristic of a predatory subprime mortgage loan.2 Due to the lending
industry’s financial incentive to close loans quickly, “property appraisals, perhaps
the most critical step in the mortgage process, are not always conducted honestly.”3
Indeed, “[o]riginator sanctioned appraisal inflation is the dirty little secret of the
lending industry.”4

2

Creola Johnson, Fight Blight: Cities Sue to Hold Lenders Responsible for the Rise
in Foreclosures and Abandoned Properties, 2008 Utah L. Rev. 1169, 1175 (2008).
3
David Callahan, Home Insecurity: How Widespread Appraisal Fraud Puts
Homeowners at Risk (Mar. 2005), available at www.demos.org/publication/homeinsecurity-how-widespread-appraisal-fraud-puts-homeowners-risk.
4
Testimony of National Community Reinvestment Coalition Executive Vice
President David Berenbaum before the Senate Committee on Banking, SubCommittee on Housing, Transportation and Community Development at 10 (June
26, 2007), available at http://www.banking.senate.gov/public/_files/berenbaum.pdf.
5
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Appraisal fraud can take various forms, including a lender requesting that an
appraiser appraise a home at the desired value5; a lender commissioning several
appraisals and using the one that confirms the desired price; a lender pressuring an
appraiser to adjust an appraisal upward, or a lender withholding payment for an
appraisal until its demand is met.6

Fraudulent appraisals also often include

superior comparable properties, which are used to bootstrap the value of the
subject property.7 Appraisal fraud during the housing bubble was widespread; the
2003 National Appraisal Survey reported that 55 percent of appraisers felt
pressured to inflate property values. Another report from Demos—a nonpartisan,
public-policy group—indicated that, based on studies of appraisal fraud and
inflation, “the deliberate manipulation of property values is pervasive.”8
This Court has recognized that use of an inflated appraisal to place a
borrower into a loan that exceeds the value of his home causes meaningful harm to
the borrower. See McCauley v. Home Loan Investment Bank, F.S.B., 710 F.3d 551,
5

Federal regulators have expressly stated that banks should not provide
information that “in any way suggest(s)” the property's value. Frequently Asked
Questions on the Appraisal Regulations and the Interagency Statement on
Independent Appraisal and Evaluation Functions, OCC 2006-6 (March 22, 2005).
Available at http://www.occ.gov/news-issuances/bulletins/2005/bulletin-20056a.pdf.
6
Id.
7
FBI 2010 Mortgage Fraud Report, available at http://www.fbi.gov/statsservices/publications/mortgage-fraud-2010.
8
Creola Johnson, Stealing the American Dream: Can Foreclosure-Rescue
Companies Circumvent New Laws Designed to Protect Homeowners from Equity
Theft?, 2007 Wis. L. Rev. 649, 679 (2007).
6
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558-60, 559 n.5 (4th Cir. 2013). This is because when a home is over-appraised,
resulting in a loan based on the inflated appraised value, homeowners can find
themselves “upside down,” or with negative equity in their homes. Borrowers who
owe more than their homes are worth are then unable to refinance or sell their
homes. In recent years, many struggling homeowners, who were unable to take
advantage of low interest rates through refinancing or unable to sell and relocate,
were forced to “strategically default” on their mortgages because it was the only
way out.9 Indeed, negative equity—even more than unemployment—is the most
important predictor of default.10
Compounding the problem is that appraisal fraud is one of the predatory
lending practices that generally occurs in the subprime mortgage market, where
many borrowers are encouraged by lenders to use the collateral in their homes for
debt consolidation or other consumer credit purposes.11 The vulnerability of
borrowers with weaker credit histories in acquiring negative equity through a
subprime loan is particularly severe; it may be very difficult, or impossible, for
them to refinance their loans or to afford escalating monthly payments.
9

Aleatra P. Williams, Foreclosing Foreclosure: Escaping the Yawning Abyss of the
Deep Mortgage & Housing Crisis, 7 NW J.L. & Soc. Pol’y 455, 473 (Spring 2012).
10
Testimony of Laurie S. Goodman, Senior Managing Director of Amherst
Securities, before the House Financial Services Committee (Dec. 8, 2009), available
at http://financialservices.house.gov/media/file/hearings/111/goodman.pdf.
11
Allen Fishbein & Harold Bunce, Subprime Market Growth & Predatory Lending,
part of “Housing Policy in the New Millennium Conference Proceedings” (2001),
available at http://www.huduser.org/publications/pdf/brd/13fishbein.pdf.
7
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Inflated appraisals were at the root of the subprime mortgage crisis. As
explained by the Honorable Benjamin B. Wagner in a bulletin to United States
Attorneys, mortgage fraud led to a decline in real estate values, which ultimately
meant:
Securities backed by fraudulently obtained mortgages lost value.
Foreclosures left houses empty and ill-kept, while their artificially
inflated prices kept new buyers from buying them. Neighbors, who
had seen their real estate tax bills increase steeply due to the inflated
sales prices of the fraudulently mortgaged homes, found themselves
surrounded by empty, decaying houses that invited crime. In sum, the
financial and human costs of the mortgage fraud crisis have been
enormous.12
The problem of widespread appraisal fraud led to the inclusion of Appraisal
Independence Requirements within the Dodd-Frank Act, at 15 U.S.C. § 1639e.
That provision of the Act made it unlawful to influence an appraiser to cause the
appraised value of a property to be based on any factor other than the independent
judgment of the appraiser, to mischaracterize the appraised value of property
securing the extension of credit, to seek to influence an appraiser in order to
facilitate the making or pricing of the transaction, or to withhold payment for an
appraisal report or appraisal services when the report or services are provided in
accordance with the contract. 15 U.S.C. § 1639e(b).13 The new federal guidelines

12

See Wagner, supra n.1 (emphasis added).
See also 15 U.S.C. § 1639h (2012) (imposing appraisal requirements on
lenders); 12 C.F.R. § 1026.42 (2011) (forbidding material misrepresentation of the
value of a consumer’s principal dwelling in a valuation).
13
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have been recognized as “intended to ensure that home appraisals are accurate and
realistic while preventing unscrupulous brokers from pressuring appraisers—
whether by payments, threats or promises—to provide higher valuations.”14
Law enforcement agencies have also stepped up in recent years to combat
this problem. Indeed, mortgage fraud was one of the serious financial crimes that
led President Obama to create the Financial Fraud Enforcement Task Force, which
has as one of its “crucial components” the “Mortgage Fraud Working Group.”15
The nation’s United States Attorneys are the driving force behind the Group’s
strategy, and use criminal prosecutions, civil enforcement and injunction actions,
among other tools, to detect and prevent mortgage-related fraud schemes.16
Industry organizations recognize the risk of appraisal fraud and potential
harm to borrowers as well. The Uniform Standards of Professional Appraisal
Practice require that an appraiser “perform assignments with impartiality,
objectivity, and independence, and without accommodation of personal
interests.”17 The standards specifically proscribe accepting an assignment with a

14

Beatrice Zagorski, How Does the Dodd-Frank Act Impact the Appraisal Process?
(Dec. 14, 2011), available at
http://www.mortgageorb.com/e107_plugins/content/content.php?content.10487.
15
Berenbaum Testimony, supra n.4.
16
Wagner, supra n.1, at 2.
17
Uniform Standards of Professional Appraisal Practice 2014-2015, available at
uspap.org.
9
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predetermined opinion, or communicating a misleading or fraudulent report.18
Similarly, the National Association of Realtors “strongly supports the
independence or appraisers and the appraisal process” and recognizes that
“[c]ompromising independence impacts the quality of appraisal reports adding risk
for both consumers and lenders.”19
These policies are consistent with industry recognition that borrowers are
fully entitled to rely on representations in appraisals. The vast majority of
appraisals are completed using the Freddie Mac and Fannie Mae Form, which
states that:
APPRAISER’S CERTIFICATION:
agrees that:

The Appraiser certifies and

....
21. The lender/client may disclose or distribute this appraisal report
to: the borrower; . . .; without having to obtain the appraiser’s or
supervisory appraiser’s (if applicable) consent. . . .
23. The borrower . . . may rely on this appraisal report as part of
any mortgage finance transaction that involves any one or more of
these parties.20

18

Id.
National Association of Realtors, Issue Brief: Appraiser Independence (Apr. 4,
2013) (emphasis added), available at http://www.realtor.org/appraisal/issue-briefappraiser-independence.
20
Forms are available at
http://www.freddiemac.com/singlefamily/forms/sell/pdf/70.pdf (emphasis added).
19
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The importance of the Appraiser’s Certification was examined in Sage v.
Blagg Appraisal Co., Ltd., 209 P.3d 169 (Ariz. 2009):
Our recognition of the duty owed by an appraiser to the
buyer/borrower, moreover, is consistent with evolving industry
standards that acknowledge that a buyer/borrower in fact relies on an
appraisal prepared at the request of the lender. . . . Significantly,
however, the federal form also requires appraisers to certify their
understanding that the borrower and a limited class of others in the
same mortgage finance transaction “may rely on this appraisal report.”
An explanation in a Fannie Mae publication issued November 1, 2005
drives the point home:
“The appraiser's certification [ ] clarifies that the appraiser is
accountable for the quality of his or her work to those who often rely
on it as part of a mortgage finance transaction. The appraiser's
accountability for the quality of his or her appraisal should not be
limited to the lender/client and/or intended user identified in the
appraisal report.” Fannie Mae, Single Family 2007 Selling Guide, pt.
XI, ch. 2, ¶ 207 (Nov. 1, 2005), http://www.allregs.com/efnma/.
Sage, 209 P.3d at 175 (internal citations omitted, in part); see also Order, Alig v.
Quicken Loans, Inc., No. 5:12-cv-114, at 5- 7 (N.D. W. Va. Feb. 18, 2015).
The district court’s analysis that the lender is the only party disadvantaged
by an upside down mortgage due to its “extra risk of loss at default” also fails to
understand the realities of the modern mortgage market. This same outdated logic
was squarely rejected by the Sixth Circuit last year:
The district court also noted that “a falsely inflated appraisal harms
only the lender” in refinancing transactions because the lender is the
one left “with an asset that is worth less than the amount loaned to the
borrower” in the event of a default. But this observation misses the

11
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mark as well. For one thing, a borrower has much to lose from
entering into a too-big loan . . . .
For another thing, the subprime mortgage crisis taught us that lenders
like MortgageIT acted as cavalierly as they did because the quick
securitization and sale of mortgages to investors diffused the risk of
default. If MortgageIT had truly been concerned about “ensur[ing]
that any loan transaction entered into [was] adequately collateralized”
to minimize its risk, one would think an appraisal showing nearly onehundred percent appreciation in two years would raise red flags.
Apparently it did not.
Wallace v. Midwest Financial & Mortg. Services, Inc., 714 F.3d 414, 421-422 (6th
Cir. 2013). The Sixth Circuit’s reasoning was just applied by the Supreme Court
of Appeals of West Virginia when it affirmed a $2.2 million punitive damage
award and agreed with the trial court that “Quicken Loans’ only motive in
procuring Plaintiffs’ mortgage loan was to turn an immediate profit and then
quickly unload what it had to know would eventually be a non-performing loan, to
some other entity.” Quicken Loans v. Brown, --- S.E.2d ----, 2014 WL 6734107
(W.Va. Nov. 25, 2014). The district court failed to recognize the impact of the
secondary market and government insured loans on mortgage lender incentives.
The days of the originating bank holding mortgages in its own portfolio and being
at risk are long gone. Instead, mortgage lenders—like Wells Fargo in the instant
case—quickly sell the loans that they originate and relieve themselves of any risks
related to inflated appraisals or other misconduct in the origination process.
Borrowers, communities, and investors are left holding the bag.
12
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CONCLUSION
Appraisal fraud presents a threat of negative equity and its resultant harms to
residential mortgage borrowers, and is a very real risk, particularly in the subprime
market. The district court’s failure to recognize this financial truth is at the root of
this dangerous decision. Amici urge the Court to recognize appraisal fraud and the
true economic costs to consumers of receiving inflated loans as the harms that they
are, and to reverse the decision below.
Respectfully Submitted,
Margot Freeman Saunders
NATIONAL CONSUMER LAW CENTER
ON BEHALF OF ITS LOW-INCOME
AND ELDERLY CLIENTS
1001 Connecticut Avenue, N.W., Suite 510
Washington, D.C. 20049
(202) 452-6252
Ira Rheingold
NATIONAL ASSOCIATION OF
CONSUMER ADVOCATES
1730 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 452-1989
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA
WHEELING
PHILLIP ALIG, SARA J. ALIG,
ROXANNE SHEA and DANIEL V. SHEA,
Individually and on behalf of
a class of persons,
Plaintiffs,
v.

Civil Action No. 5:12-cv-114 (lead)
Civil Action No. 5:12-cv-115
(BAILEY)

QUICKEN LOANS, INC.,
TITLE SOURCE, INC. d/b/a
TITLE SOURCE, INC. OF WEST VIRGINIA,
INCORPORATED, DEWEY V. GUIDA,
APPRAISALS UNLIMITED, INC.,
and RICHARD HYETT,
Defendants.
ORDER DENYING IN PART AND GRANTING IN PART DEFENDANT HYETT’S
MOTION FOR JUDGMENT ON THE PLEADINGS
Now, before this Court is Defendant Richard Hyett’s Motion for Judgment on the
Pleadings filed September 18, 2012. [Doc. 17]. Plaintiffs filed their response on December
18, 2014, [Doc. 54], and defendant Hyett replied. [Doc. 57]. For the reasons set forth, this
Court grants in part, and denies in part, defendant Hyett’s Motion for Judgment on the
Pleadings.
I. Background
The plaintiffs originally filed this putative class action in the Circuit Court of Ohio
County, West Virginia. Defendants filed their Notice of Removal on July 23, 2012. [Doc.
1]. On October 9, 2012, this Court granted plaintiffs’ motion to remand. [Doc. 30]. On
appeal, the the United States Court of Appeals for the Fourth Circuit vacated this Court’s
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order that granted remand.

It directed this Court to determine whether the local

controversy exception to the Class Action Fairness Act applies. [Doc. 36]. Pursuant to the
Fourth Circuit decision, this Court ordered that the parties provide supplemental briefing
on the local controversy exception. [Doc. 29]. Subsequently, this Court stayed the case
because defendant Dewey V. Guida filed for bankruptcy in the Southern District of Ohio.
[Doc. 43]. Defendant Dewey V. Guida was ultimately granted a discharge in bankruptcy
and dismissed with prejudice from the instant litigation. [Doc. 51]. On November 25, 2014,
the plaintiffs withdrew their Motion to Remand [Doc. 52]; therefore, supplemental briefing
on the jurisdictional question is no longer necessary, and the instant motion is ripe for
adjudication.
As set forth in the First Amended Complaint (“Amended Complaint”), the plaintiffs
filed a lawsuit in the Circuit Court of Ohio County, West Virginia, on behalf of themselves
as well as a proposed class of West Virginians. The proposed plaintiff class was defined
as the following:
All West Virginia citizens at the time of the filing of this action who, within the
applicable statute of limitations preceding the filing of this action through the
date of class certifications, obtained mortgage loans from Defendant Quicken
and (a) were provided unsigned loan documents at closing, (b) were
assessed loan discount, courier, or notary fees, or (d) for whom Quicken
obtained appraisals through an appraisal request form that included an
estimate of value of the subject property.
First Am. Compl. (“FAC”) ¶ 77.
The lawsuit was brought against Quicken Loans, Inc. (“Quicken”), Title Source, Inc.,
d/b/a Title Source Inc. of West Virginia, Incorporated (“Title Source”), Appraisals Unlimited,
Inc., and two individual appraisers, Dewey V. Guida, and Richard Hyett. In addition,
plaintiffs name a class of defendants, whose named representatives are Appraisals
-2-
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Unlimited, Inc., Dewey V. Guida, and Richard Hyett. Id. ¶ 2. The proposed class of
defendant appraisers was defined by the plaintiffs as the following:
All real estate appraisers who are citizens of the State of West Virginia at the
time of the filing of this action and who performed appraisals in connection
with home-secured loans in [sic] West Virginia on behalf of Quicken after
receiving an appraisal request form with an estimate of value on it.
Id. ¶ 80.
The Fourth Circuit succinctly summarized the plaintiffs’ allegations:
Plaintiffs complain that Quicken Loans originated unlawful loans in West
Virginia and that Defendant Appraisers, which includes both the named
appraisers and the unnamed class of appraisers, were complicit in the
scheme. Plaintiffs allege that, before Defendant Appraisers conducted an
appraisal, Quicken Loans would furnish them with a suggested appraisal
value. Then, after purportedly conducting the appraisal, Defendant
Appraisers arrived at the same appraisal value as the suggested appraisal
value. The problem with that scheme, according to Plaintiffs, is that the
borrower would then close on a loan that was underwater from the beginning.

Quicken Loans, Inc. v. Alig, 737 F.3d 960, 963 (4th Cir. 2013).
The Amended Complaint alleges that defendant Hyett appraised the Sheas’ home
in 2008. Id. ¶ 66. After receiving an estimated value or “target appraisal value” from
Quicken, defendant Hyett appraised the home at a value of $158,000. However, the Sheas
allege that, at that time, the market value of home was only $135,000. Id. ¶ 68. In reliance
on defendant Hyett’s appraisal, the Sheas executed a promissory note in the sum of $155,
548. Id. ¶ 71. At the execution of these promissory notes, Quicken also charged the
plaintiffs with excessive fees and costs. Id. ¶ 72. These practices, plaintiffs allege, are in
violation of West Virginia statutory and common law.
Of the ten causes of action included in Plaintiffs’ Amended Complaint, six are
directed to defendant Hyett and the defendant Appraiser Class. Count One alleges that
-3-
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all defendants engaged in an unlawful civil conspiracy; Count Two alleges that all
defendants engaged in unfair and deceptive practices in violation of the West Virginia
Consumer Credit and Protection Act, W. Va. Code § 46A-6-104; Count Five alleges that
defendant Hyett and the defendant appraiser class violated W. Va. Code §§ 30-38-12(3),
30-38-17 by accepting fees contingent upon reporting of a predetermined value; Count
Eight alleges that all defendants were negligent and negligent per se by issuing erroneous
appraisal reports; Count Nine alleges that all defendants fraudulently or intentionally
misrepresented the value of the plaintiffs’ property and induced the plaintiffs to enter into
these loan agreements; and finally, Count Ten, asserted against all defendants, alleges that
defendants induced the plaintiffs to enter into loan agreements that exceeded the market
value of their homes, in violation of W. Va. Code § 31-17-8(m)(8).
II. Applicable Law
In assessing a Rule 12(c) motion for judgment on the pleadings, the Court should
apply the same standard as when considering a motion to dismiss pursuant to 12(b)(6).
See e.g. Drager v. PLIVA USA, Inc., 741 F.3d 470, 474 (4th Cir. 2014). The court must
accept the factual allegations contained in the complaint as true. See Advanced
Health–Care Servs., Inc. v. Radford Cmty. Hosp., 910 F.2d 139, 143 (4th Cir. 1990). A
complaint must be dismissed if it does not allege “enough facts to state a claim to relief that
is plausible on its face.” Bell Atl. Corp. v. Twombly, 127 S.Ct. 1955, 1974 (2007).
“Nevertheless, a complaint ‘need only give the defendant fair notice of what the claim is and
the grounds upon which it rests.’” E.I. du Pont de Nemours & Co. v. Kolon Indus., Inc.,
637 F.3d 435, 440 (4th Cir. 2011) (citations omitted).

-4-
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III. Discussion
A.

Duty of An Appraiser
Defendant Hyett recognizes that West Virginia adopted Section 552 of the

Restatement (Second) of Torts in a similar case involving reports issued by accountants.1
See First Nat. Bank of Bluefield v. Crawford, 182 W. Va. 107, 386 S.E.2d 310 (1989).
The Crawford Court held “[i]n the absence of privity of contract, an accountant is liable for
the negligent preparation of a financial report only to those he knows will be receiving and
relying on the report.” Id. at syl. pt. In Crawford, when deciding whether to issue a
construction company a loan, the bank relied on a financial statement prepared by an
accountant for a construction company, and the Court held that an accountant could be
liable for negligence. Recently, this Court applied the Crawford Court’s reasoning to a
claim against a real estate appraiser. See Diloreti v. Countrywide Home Loans, Inc.,

1

Restatement (Second) of Torts §552 states:
(1) one who, in the course of his business, profession or employment, or in
any other transaction in which he has a pecuniary interest, supplies false
information for the guidance of others in their business transactions, is
subject to liability for pecuniary loss caused to them by their justifiable
reliance upon the information, if he fails to exercise reasonable care or
competence in obtaining or communicating the information.
(2) Except as stated in Subsection (3), the liability in Subsection (1) is limited
to loss suffered
(a) by the person or one of a limited group of persons for whose
benefit and guidance he intends to supply the information or knows
that the recipient intends to supply it; and
(b) through reliance upon it in a transaction that he intends the
information to influence or knows that the recipient so intends or in a
substantially similar transaction.
(3) The liability of one who is under a public duty to give the information
extends to loss suffered by any of the class of persons for whose benefit the
duty is created, in any of the transactions in which it is intended to protect
them.
-5-
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No. 5:14-CV-76 (N.D. W.Va. Nov. 14, 2014). Notwithstanding Crawford, defendant Hyett
argues that he owed no duty to the Sheas. Specifically, defendant Hyett argues that the
Amended Complaint alleges neither that the Sheas relied on his report nor that defendant
Hyett knew that the Sheas received and relied on the report.
In support, defendant Hyett relies on a Fourth Circuit decision, Ellis v. Grant
Thornton, LLP, 530 F.3d 280 (4th Cir. 2008), which interpreted Crawford. In Ellis, the
Fourth Circuit was tasked with determining whether an accounting firm “owed a duty of care
under the West Virginia law of negligent misrepresentation” to a third party. Id. at 282.
Because Crawford did not set forth the elements that a third party must prove to hold an
accountant liable for negligent misrepresentation under § 522, the Fourth Circuit applied
a six factor test used by the First Circuit that follows the Restatement:
a finding of liability requires the injured party to prove (1) inaccurate
information, (2) negligently supplied, (3) in the course of an accountant's
professional endeavors, (4) to a third person or limited group of third persons
for whose benefit and guidance the accountant actually intends or knows will
receive the information, (5) for a transaction (or for a substantially similar
transaction) that the accountant actually intends to influence or knows that
the recipient so intends, (6) with the result that the third party justifiably relies
on such misinformation to his detriment. The third party has the burden of
proving each of these elements.
Id. at 289 (citing N. Am. Specialty Ins. Co. v. Lapalme, 258 F.3d 35, 41–42 (1st Cir.
2001)).

Importantly, the procedural posture of Ellis and the instant case are

distinguishable.

In Ellis, the Fourth Circuit reviewed the trial court’s decision after

discovery was completed and a bench trial was conducted. Id. at 286.
At this stage in the case, plaintiffs need only assert a claim that is plausible, and this
Court finds that the plaintiffs adequately pleaded these elements. The Amended Complaint

-6-
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alleges that when Quicken requested defendant Hyett to provide an appraisal for the
Sheas’ home, Quicken provided defendant Hyett with suggested or estimated values of the
home. FAC ¶ 66. Defendant Hyett breached the standard of care in his profession when
he appraised the Sheas home consistent with the estimated value given by Quicken. Id.
¶¶ 105, 122. Hyett’s appraisal resulted in a valuation that exceeded the market value by
$20,000. Id.¶ 68. The Sheas relied on defendant Hyett’s appraisal report, and they
executed a promissory note in the amount of $155,548. Id. ¶ 71. Moreover, the appraisal
report defendant Hyett prepared for the Sheas states that the borrower may rely on the
report as part of a mortgage finance transaction.2 See Hyett 2008 Appraisal 8 [Doc. 15-4,
at 12]. These allegations meet the plausibility standard of Twombly. See Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007). Discovery is warranted to determine
whether or not the plaintiffs can sustain their burden of proof. If not, defendant Hyett
remains free to raise the issue of his duty to the Sheas on summary judgment.
B.

Count Nine - Fraud / Intentional Misrepresentation
Next, defendant Hyett argues that the Sheas fail to plead that they justifiably relied

on Hyett’s appraisal, thus, the Sheas fail to plead one of the essential elements of fraud.
See Syllabus Point 4, Bowens v. Allied Warehousing Servs., Inc., 229 W. Va. 523, 729
S.E.2d 845 (2012) (holding that “[t]he essential elements in an action for fraud are: (1) that
the act claimed to be fraudulent was the act of the defendant or induced by him; (2) that it
was material and false; that plaintiff relied upon it and was justified under the circumstances

2

At the motion to dismiss stage, this Court may consider the appraisal report
because it is incorporated by reference in the plaintiffs’ Amended Complaint. See Tellabs,
Inc. v. Makor Issues & Rights, LTD., 551 U.S. 308 (2007).
-7-
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in relying upon it; and (3) that he was damaged because he relied upon it.”). In addition,
Hyett argues that plaintiffs’ fraud claims fail to meet the heightened pleading standard.
Under Rule 9(b), the plaintiff must plead “time, place, and contents of the false
representations, as well as the identity of the person making the misrepresentation and
what he obtained thereby.” Harrison v. Westinghouse Savannah River Co., 176 F.3d
776, 784 (4th Cir. 1999).
This Court finds both of these arguments unpersuasive. Although the Amended
Complaint is not a model of clarity and, admittedly, the Count Nine paragraph does not
discuss defendant Hyett, when taken as a whole, the Amended Complaint sufficiently
pleads a fraud claim against defendant Hyett. As discussed supra, according to the
Amended Complaint, defendant Hyett violated professional standards when he issued an
appraisal that was consistent with the estimated value provided by Quicken. FAC ¶¶ 66,
122. The plaintiffs justifiably relied upon that appraisal and executed a promissory note that
exceeded the true value of their home. Id. ¶¶ 67, 71. The Rule 9(b) pleading standards are
met. The plaintiffs’ allegations point to the specific fraudulent transactions at issue and
provide defendant Hyett sufficient information to understand the allegations and prepare
a defense. See Rich v. Touche Ross & Co., 68 F.R.D. 243, 245 (S.D.N.Y. 1975).
Accordingly, defendant Hyett’s motion for judgment on the pleadings as to Count Nine is
denied.
C.

Count One - Conspiracy
Defendant Hyett also briefly argues that plaintiffs fail to meet the heightened

pleading requirement for their claim of civil conspiracy because the “First Amended

-8-
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Complaint states simply that ‘the Defendants engaged in an unlawful civil conspiracy’ by
‘combin[ing] their money, time, and experience to close the subject loans.’” [Doc. 17, at 15].
Under West Virginia law, “a civil conspiracy is a combination of two or more persons
by concerted action to accomplish an unlawful purpose or to accomplish some purpose,
not in itself unlawful, by unlawful means.” Dixon v. Am. Indus. Leasing Co., 162 W. Va.
832, 834, 253 S.E.2d 150, 152 (1979). “A civil conspiracy is not a per se, stand-alone
cause of action; it is instead a legal doctrine under which liability for a tort may be imposed
on people who did not actually commit a tort themselves but who shared a common plan
for its commission with the actual perpetrator(s).” Syllabus Point 9, Dunn v. Rockwell, 225
W. Va. 43, 689 S.E.2d 255 (2009). Recently, the Supreme Court of Appeals of West
Virginia held that a “proponent of a civil conspiracy claim must produce at least
circumstantial evidence that each member of the alleged conspiracy shared the same
conspiratorial objective and mutual agreement.” Ash v. Allstate Ins. Co., 2013 WL
5676774, at *5 (W. Va. Oct. 18, 2013) (unpublished).
Although Hyett states that conspiracy claims must meet the heightened pleading
standard of Fed. R. Civ. P. 9(b), the authority Hyett relies upon does not address this issue.
See Jones v. Home Loan Inv. Bank, F.S.B., 2009 WL 2357107, at * 2 (S.D. W. Va. Jul.
29, 2009) (finding that the Complaint failed to plead fraud with particularity). A review of
the decisions in Ash and Dixon also fail to support this proposition. See generally Ash,
2013 WL 5676774, at *5; Dixon, 162 W. Va. at 834, 253 S.E.2d at 152.
Regardless, this Court finds that, when looking at the Amended Complaint as a
whole, plaintiffs have sufficiently met the plausibility pleading requirement. Plaintiffs’
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conspiracy claims appear to be based upon defendants’ violation of the West Virginia
Consumer Credit and Protection Act (“WVCCPA”), W. Va. Code § 46A-6-104, and W. Va.
Code §§ 30-38-12(3), 30-38-17. The appraisers purported to independently value the
plaintiffs’ homes, but instead, at the request of Quicken, they overinflated the values of the
plaintiffs’ homes to meet the estimated values provided by Quicken.

FAC ¶ 105.

Therefore, Hyett’s motion for judgment on the pleadings as to Count I is hereby denied.
D.

Standing
Finally, defendant Hyett argues that plaintiffs Aligs lack standing to bring claims

against him individually and on behalf of a class. Defendant Hyett contends that he did not
perform the appraisals of the Aligs’ home, thus, there is no connection between he and the
Aligs. In response, the plaintiffs agree that the Aligs do not bring any individual claims
against defendant Hyett; therefore, this Court grants defendant Hyett’s motion for judgment
on the pleadings insofar as all plaintiff Aligs’ individual claims against defendant Hyett are
dismissed.
However, the issue of whether plaintiffs Aligs have standing to sue on behalf of the
plaintiff class, to which the Aligs are class representatives, is not so easily resolved. Article
III standing requires that the “plaintiff must allege personal injury fairly traceable to the
defendant’s allegedly unlawful conduct and likely to be redressed by the requested relief.”
Zaycer v. Sturm Foods, Inc., 896 F.Supp.2d 399, 403 (D. Md. 2012) (quoting Allen v.
Wright, 468 U.S. 737 (1984)).
In class actions, “only one of the named Plaintiffs is required to establish standing
in order to seek relief on behalf of the entire class.” Cent. States Se. & Sw. Areas Health
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& Welfare Fund v. Merck Medco Managed Care LLC, 504 F.3d 229, 241 (2d Cir. 2007);
see also Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 1266, 1279–80 (11th Cir. 2000);
William Rubenstein, Newberg on Class Actions § 2:5 (5th ed.) (“In a class action suit with
multiple claims, at least one named class representative must have standing with respect
to each claim.”).
Here, according to the Amended Complaint, at the request of Quicken, defendant
Hyett appraised the Sheas home in 2008. Defendant Hyett does not argue that the Sheas,
as a named plaintiff of the class, lack standing. Because “only one of the named plaintiffs
is required to establish standing,” the alleged injury the Sheas suffered by relying on
defendants Hyett and Appraisals Unlimited’s inflated appraisal values will establish class
standing. Therefore, this Court has jurisdiction. See Hayes v. Wal-Mart Stores, Inc., 725
F.3d 349, 360–62 (3d Cir. 2013) (holding that if the only named plaintiff “does not fall within
the class definition and has no injury, the case must be dismissed.”).
Plaintiff’s standing in class actions, and particularly the juridical link doctrine
discussed by defendant Hyett, has received tremendous attention by the courts.3 See e.g.
Zaycer v. Sturm Foods, Inc., 896 F.Supp.2d 399, 403 (D. Md. 2012); Payton v. Cnty. of
Kane, 308 F.3d 673 (7th Cir. 2002).

However, because the plaintiff class established

3

This Court reviewed the juridical link doctrine, but finds that it is inapplicable
here. For instance, in two of the cases cited by defendant Hyett, the courts grappled with
whether the sole class representative could establish standing against certain non-injurious
defendants. See Mahon v. Ticor Title Ins. Co., 683 F.3d 59, 62–64 (2d Cir. 2012);
Faircloth v. Fin. Asset Secs. Corp, 87 Fed.Appx. 314, 318 (4th Cir. 2004) (unpublished)
(per curiam). Yet, here, defendant Hyett does not dispute that the Sheas, as named
representatives have standing to litigate on behalf of the plaintiff class. Therefore, as
discussed above, because one named representative, the plaintiffs Sheas, have standing
to sue, this Court retains jurisdiction over the case.
-11-
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standing through one named plaintiff, the Sheas, this Court finds that the issue of whether
the Aligs are proper class plaintiffs should be addressed at the class certification stage.
“Rule 23(a) ensures that the named plaintiffs are appropriate representatives of the class
whose claims they wish to litigate.

The Rules’s four requirements—numerosity,

commonality, typicality, and adequate representation—effectively limit the class claims to
those fairly encompassed by that named plaintiff’s claims.” Wal-Mart Stores, Inc. v.
Dukes, 131 S. Ct. 2541, 2550 (2011) (internal quotations and citations omitted). Therefore,
this Court denies defendant Hyett’s motion for judgment on the pleadings on the issue of
standing.
IV. Conclusion
Accordingly, Defendant Hyett’s Motion for Judgment on the Pleadings is GRANTED,
in part, and DENIED, in part. [Doc. 17].
It is so ORDERED.
The Clerk is hereby directed to transmit copies of this Order to all counsel of record
herein.
DATED: February 18, 2015.
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