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STATEMENT OF INTEREST1
AARP is the nation’s largest nonprofit, nonpartisan organization dedicated
to empowering Americans 50 and older to choose how they live as they age. With
38 million members and offices in every state, the District of Columbia, Puerto
Rico, and the U.S. Virgin Islands, AARP works to strengthen communities and
advocate for what matters most to families, with a focus on financial stability,
health security, and personal fulfillment. AARP’s charitable affiliate, AARP
Foundation, works to end senior poverty by helping vulnerable older adults build
economic opportunity and social connectedness.
One of amici’s main objectives is to ensure that retirement plan participants
receive the benefits promised to them in accordance with the protections of the
Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. §§ 1001
et seq. These workers’ quality of life in retirement depends on their ability to
obtain those promised benefits. As part of its advocacy efforts to ensure that
AARP’s members, and other beneficiaries of employer-sponsored benefit plans,
are not denied the protections of ERISA, AARP and AARP Foundation participate
as amici curiae in cases addressing ERISA’s civil enforcement provisions,

1

Amici certify that no party or party’s counsel authored this brief in whole or in
part, or contributed money that was intended to fund the brief’s preparation or
submission, and certifies that no person, other than amici, contributed money
intended to prepare or submit this brief. Fed. R. App. P. 29(c)(5). Counsel for both
parties have consented to the filing of this brief.
1
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including causes of action and remedies for breach of fiduciary duties.2 It is
imperative that employee benefit plan participants have meaningful recourse under
ERISA to protect and enforce their rights.
In this case, the district court correctly held that employers may not use an
arbitration provision to deny older Americans the most critical safeguard
prescribed by Congress to protect their financial security. That safeguard is planparticipant lawsuits for breach of fiduciary duty brought on behalf of all plan
members in federal court pursuant to sections 502(a)(2) and 409(a) of ERISA.
The issues in this case bear directly on the federal courts’ authority to
remedy a violation of ERISA where the fiduciaries allegedly have breached their
fiduciary duties. Here, the lower court concluded (1) that individual participants,
not just the employee benefit plan, must consent for a mandatory arbitration clause
to be enforceable; (2) that a plan participant’s continued participation in an
employee benefit plan after a plan amendment adopting an arbitration clause does
not constitute that participant’s consent to that clause; and (3) that an arbitration
clause with a class waiver is invalid because individual arbitration prevents a plan
participant from pursuing plan-wide statutory relief under ERISA section

2

See, e.g., CIGNA Corp. v. Amara, 563 U.S. 421 (2011); LaRue v. DeWolff,
Boberg & Assocs., 552 U.S. 248 (2008); Munro v. Univ. of S. Cal., 896 F.3d 1088
(9th Cir. 2018); Dorman v. Charles Schwab, 780 F. App’x 510, 513 (9th Cir.
2019).
2
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502(a)(2). All these rulings are legally correct and well-reasoned. AARP/AFL’s
amicus brief will focus in particular on the critical importance of plan-participant
lawsuits under section 502(a)(2) and why individual arbitration proceedings are no
substitute for representative lawsuits seeking relief for the plan itself and all plan
participants and beneficiaries. Congress intended these individual-participant suits
to play a central role in policing the conduct of fiduciaries managing ERISA plans.
Accordingly, the court below properly ruled that arbitration provisions may not
prospectively eradicate the substantive remedies provided by ERISA. Smith v.
Greatbanc Tr. Co., No. 20 C 2350, 2020 WL 4926560, at *4 (N.D. Ill. Sept. 9,
2020) (“Arbitration agreements that act as a ‘prospective waiver of a party’s right
to pursue statutory remedies’ are unenforceable, on public policy grounds.”
(quoting Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 235–36 (2013))).
The current dire circumstances in this country—a raging global pandemic
and accompanying economic crisis—makes affirming the district court’s decision
even more critical. Today, millions of Americans face an uncertain financial
future,3 and defined contribution plans, like the one at issue in this case, constitute

3

Joint Economic Committee, THE IMPACT OF THE CORONAVIRUS RECESSION ON
OLDER WORKERS, at 1 (2020) (“The coronavirus recession poses a unique threat to
older workers nearing retirement, many of whom had struggled to save enough for
a secure retirement even during the Obama-era economic expansion. Americans
over 55 are now in a doubly precarious position, facing both economic uncertainty
and the health risks of a pandemic that is particularly dangerous for their age
group.”), https://www.jec.senate.gov/public/_cache/files/25a2a42f-6458-4d593
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older Americans’ largest source of retirement income after Social Security.4
Congress’s carefully crafted enforcement scheme—individual participants
and beneficiaries bringing lawsuits for fiduciary breach, on par with the same suits
by the government—is needed now more than ever before. In light of the

significance of the issues presented by this case, AARP and AARP Foundation
respectfully submit this brief amici curiae urging the affirmance of the district
court’s decision.
ARGUMENT
I.

THE DISTRICT COURT CORRECTLY QUASHED THE
APPELLANTS’ ATTEMPT TO USE AN ARBITRATION
PROVISION TO SIGNIFICANTLY LIMIT ERISA’S SUBSTANTIVE
FIDUCIARY LIABILITY.
Congress, based on a record showing devastating examples of fiduciary

malfeasance and loss of employee pensions, enacted ERISA to protect the

interests of participants and their beneficiaries in employee benefit plans by

8c02-b19e6e0146f9/impact-of-the-coronavirus-recession-on-older-workersfinal.pdf.
4

Emily Branson, The 10 Biggest Sources of Retirement Income, U.S. NEWS &
WORLD REPORT, May 10, 2010, https://money.usnews.com/money/retirement/
articles/2010/05/10/the-10-biggest-sources-of-retirement-income (“Almost half (45
percent) expect to fund their retirement with a 401(k), IRA, Keogh, or other type of
retirement account.”). See also Spano v. Boeing Co., 633 F.3d 574, 576 (7th Cir.
2011) (“Employer-supported, defined-contribution plans, including those
commonly known as 401(k) plans, play a vital role in the retirement planning of
millions of Americans.”).
4
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“establishing standards of conduct responsibility and obligation for fiduciaries [ ],
and . . . providing appropriate remedies, sanctions and ready access to the Federal
courts.” 29 U.S.C. § 1001(b); Aetna Health Inc. v. Davila, 542 U.S. 200, 208

(2004); Mertens v. Hewitt Assocs., 508 U.S. 248, 264 (1993) (White, J.,
dissenting). In short, Congress enacted ERISA to ensure that employees would
receive the retirement benefits they were promised. See Nachman Corp. v. Pension
Benefit Guar. Corp., 446 U.S. 359, 374–75 (1980).
To this end, Congress carefully crafted ERISA’s civil enforcement
provisions for challenges to breaches of fiduciary duties to enable participants to
protect the financial integrity of their plans and, thus, their benefits. Section
502(a)(2) provides that “the Secretary [of Labor] . . . a participant, beneficiary or
fiduciary” may bring a “civil action” for “appropriate relief under section 1109
[i.e., ERISA § 409] of this title.” 29 U.S.C. § 1132(a)(2) (emphasis added). ERISA
section 409, in turn, prescribes that this relief includes requiring fiduciaries to
Make good to [a] plan any losses to the plan resulting from each such
breach, and to restore to such plan any profits of such fiduciary which
have been made through use of assets of the plan by the fiduciary, and
[the fiduciary] shall be subject to such other equitable or remedial relief
as the court may deem appropriate, including removal of such
fiduciary.
29 U.S.C. § 1109(a) (emphasis added).

5
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Congress intended sections 502(a)(2) and 409(a) to serve as critical civil
enforcement tools to police fiduciary obligations.5 As the Supreme Court
recognized, Congress permitted individual participants to recover all plan losses
and to obtain injunctive relief because it was “abundantly clear” that section 502’s
drafters “were primarily concerned . . . with remedies that would protect the entire
plan, rather than the rights of an individual beneficiary.” Mass. Mut. Life Ins. Co.
v. Russell, 473 U.S. 134, 140–42 (1985) (“Russell”) (emphasis added).
Congress designed ERISA’s enforcement scheme with “evident care,” id., at
147, and its decision to choose individual participants to be among the monitors of
the financial integrity of their own plans was deliberate. “Congress intended that
private individuals would play an important role in enforcing ERISA’s fiduciary
duties—duties that have been described as ‘the highest known to the law.’” Braden
v. Wal-Mart Stores, Inc., 588 F.3d 585, 598 (8th Cir. 2009) (quoting Donovan v.
Bierwirth, 680 F.2d 263, 272 n.8 (2d Cir. 1982)). Any limit on these plan-wide
remedies greatly diminishes the statute’s remedial goals and effectiveness to deter
further breaches of fiduciary duties.

5

See S. Rep. No. 93-127, at 35 (1973), reprinted in 1974 U.S.C.C.A.N. 4639 ;
H.R. Rep. No. 93-533, at 17 (1974), reprinted in 1974 U.S.C.C.A.N. 4639, 4655
(describing House version in identical terms).
6
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Both the House Education and Labor Committee and the Senate Labor and
Public Welfare Committee elaborated on the purposes of the statute’s remedial
provisions using identical language:
The enforcement provisions have been designed specifically to provide
both the Secretary [of Labor] and participants and beneficiaries with
broad remedies for redressing or preventing violations of the Act. The
intent of the Committee is to provide the full range of legal and
equitable remedies available in both state and federal courts and to
remove jurisdictional and procedural obstacles which in the past appear
to have hampered effective enforcement of fiduciary responsibilities
under state law for recovery of benefits due to participants.
H.R. Rep. No. 93-533, at 17 (1973), as reprinted in 1974 U.S.C.C.A.N. at 4639,
4655 (emphasis added); S. Rep. No. 93-127, at 35 (1973), as reprinted in 1974
U.S.C.C.A.N. 4838, 4871. “As part of [the] closely integrated regulatory system
Congress included various safeguards to preclude abuse and ‘to completely secure
the rights and expectations brought into being by this landmark reform
legislation.’” Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 137 (1990) (quoting
S. Rep. No. 93-127, at 36 (1973)). These statements show that “the drafters of
ERISA ‘were primarily concerned with the possible misuse of plan assets, and with
remedies that would protect the entire plan, rather than with the rights of an
individual beneficiary.’” Spano v. Boeing Co., 633 F.3d 574, 579 (7th Cir. 2011)
(quoting Russell, 473 U.S. at 142).
Recognizing that no one can police the financial integrity of retirement plans
as effectively as plan participants, Congress placed individual-participant suits on
7
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par with those of the government. Given the enormity of the task compared to the
scarcity of government resources, the decision was a wise one. For example, the
Employee Benefits Security Administration in the Department of Labor, as of
2020, had oversight authority for nearly “722,000 retirement plans, approximately
2.5 million health plans, and a similar number of other welfare benefit plans . . . .” 6
Historically, the Department of Labor has been under-resourced to adequately
regulate the retirement system.7
The plan-wide relief provided for by sections 502(a)(2) and 409 creates a
powerful deterrent against future fiduciary breaches because it greatly raises the
stakes for fiduciary liability. “Fiduciary abuses may be deterred [by] . . .
impos[ing] personal liability upon trustees for losses sustained by pension plans as
a result of such abuses.” Donovan v. Bierwirth, 754 F.2d 1049, 1056 (2d Cir.
1985). Plan-wide disgorgement of all profits improperly earned by a breaching

6

U.S. Dep’t of Labor, FACT SHEET, https://www.dol.gov/sites/dolgov/files/
ebsa/about-ebsa/our-activities/resource-center/fact-sheets/ebsa-monetaryresults.pdf (last visited January 11, 2021). It closed 1,122 civil investigations in
fiscal year 2020. Id.
7

See, e.g., U.S. Gov’t Accountability Off., GAO-07-22, EMPLOYEE BENEFITS
SECURITY ADMINISTRATION—ENFORCEMENT IMPROVEMENTS MADE BUT
ADDITIONAL ACTIONS COULD FURTHER ENHANCE PENSION PLAN OVERSIGHT 2-4
(2007); U.S. Gen. Accounting Off., GAO-02-232, PENSION AND WELFARE
BENEFITS ADMINISTRATION—OPPORTUNITIES EXIST FOR IMPROVING MANAGEMENT
OF THE ENFORCEMENT PROGRAM 2–3 (2002); U.S. Dep’t of Labor, PWBA, TASK
FORCE ON ASSISTANCE TO THE PUBLIC (1992).
8
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fiduciary, not mere make-whole relief for a single participant, sends a powerful
warning against such abuses by other fiduciaries. See Amalgamated Clothing &
Textile Workers Union, AFL-CIO v. Murdock, 861 F.2d 1406, 1414 (9th Cir.
1988).
In stark contrast, the deterrent value of individual arbitration proceedings is
practically non-existent. Arbitration occurs in secret, private tribunals where much
of what happens is required to remain confidential.8 Private arbitration of section
502(a)(2) claims also thwarts judicial development of a national body of fiduciary
doctrine keyed to Congress’s purposes in enacting ERISA. While the common law
of trusts provided a starting point for ERISA, Congress assumed that there was a
need that “courts interpret the prudent man rule and other fiduciary standards
bearing in mind the special nature and purposes of employee benefit plans intended
to be effectuated by ERISA.” H.R. Rep. No. 93-533, at 12 (1973), as reprinted in
1974 U.S.C.C.A.N. 4639, 4650; see also Varity Corp. v. Howe, 516 U.S. 489, 497
(1996) (“ERISA’s standards and procedural protections partly reflect a
congressional determination that the common law of trusts did not offer completely
satisfactory protection.”). No such development of a body of law with guidance on

8

Elizabeth Colman, The Employee Rights Advocacy Institute for Law & Policy,
FORCED ARBITRATION: A RACE TO THE BOTTOM, HOW AMERICA’S WEALTHIEST
AND MOST POWERFUL COMPANIES USE FINE PRINT TO SUBVERT EMPLOYEE RIGHTS
3 (2018), http://employeerightsadvocacy.org/wp-content/uploads/ 2018/08/NELAInstitute-Report_Forced-Arbitration_A-Race-To-The-Bottom.pdf.
9
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proper fiduciary behavior occurs with private arbitration. Instead, “[s]ometimes the
arbitrator issues a written decision explaining the outcome,” but “[o]ften the award
takes the form of a simple statement of who won, and the amount of the recovery,
if any.” Katherine V.W. Stone and Alexander J.S. Colvin, Economic Policy
Institute, THE ARBITRATION EPIDEMIC: MANDATORY ARBITRATION DEPRIVES
WORKERS AND CONSUMERS OF THEIR RIGHTS 5 (2015), https://www.epi.org/
publication/the-arbitration-epidemic/.
Nor can private arbitrators hope to honor Congress’s desire that participants
be able to obtain “such other equitable or remedial relief as the court may deem
appropriate, including removal of such fiduciary.” 29 U.S.C. § 1109(a) (emphasis
added). Arbitrators, for example, are simply not empowered to order or enforce
injunctive relief, including the statutorily defined remedy of removing a fiduciary.
As reflected in Congress’s careful use of the words, “the court,” the judiciary
wields the power to remove a breaching fiduciary, and more broadly to change
how a plan is administered and managed. See, e.g., CIGNA Corp. v. Amara, 563
U.S. 421, 440 (2011) (noting district court ordered affirmative and negative
injunctions to bring plan into compliance).
In sum, “it is ‘clear that Congress intended to provide the courts with broad
remedies for redressing the interests of participants and beneficiaries when they
have been adversely affected by breaches of a fiduciary duty.’” Donovan, 754 F.2d
10
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at 1056 (quoting Eaves v. Penn, 587 F.2d 453, 462 (10th Cir. 1978) (citing S. Rep.
93-127, as reprinted in 1974 U.S.C.C.A.N. 4838, 4871)). The district court’s
ruling that fiduciaries may not use individual arbitration provisions to strip ERISA
plan participants of the right to purse representative actions seeking plan-wide
relief is consistent with established precedent and clear Congressional intent. The
remedial scheme of sections 502(a)(2) and 409 was drafted with “deliberate care,”
Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 54 (1987), and is “carefully integrated
. . . interlocking, interrelated, and interdependent,” Russell, 473 U.S. at 146.
Accordingly, the district court was rightfully “reluctant to tamper with the
enforcement scheme embodied in [ERISA] . . . .” Great-W. Life & Annuity Ins. Co.
v. Knudson, 534 U.S. 204, 209 (2002) (quoting Russell, 473 U.S. at 147).
II.

THE DISTRICT COURT CORRECTLY HELD THAT NOTHING IN
THE SUPREME COURT’S LARUE DECISION CHANGES THE
FACT THAT PLAN-WIDE RELIEF CANNOT BE ACHIEVED IN
INDIVIDUAL ARBITRATION PROCEEDINGS.
The court below correctly rejected the Appellants’ argument that individual

arbitration does not preclude plan-wide relief “because any participant ‘who
chooses to seek relief on behalf of the Plan for their individual Plan account’ under
§ 502(a)(2) can do so.” Smith, 2020 WL 4926560, at *4 (quoting Defendants’
Reply Br. at 8–9). Appellants’ flawed position was based on the Ninth Circuit’s
misinterpretation of LaRue v. DeWolff, Boberg, & Assocs., 552 U.S. 248 (2008) in
11
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Dorman v. Charles Schwab, 780 F. App’x 510, 513 (9th Cir. 2019). Dorman
erroneously ruled that individual arbitration is consistent with LaRue, claiming
LaRue ruled that section 502(a)(2) claims “are inherently individualized when
brought in the context of a defined contribution plan.” 780 F. App’x at 514.
LaRue, however, did not authorize a claim for individual relief under section
502(a) and instead emphasized that actions under section 502(a)(2) are brought “on
behalf of a plan to recover for violations of the obligations defined in § 409(a).”
552 U.S. at 253. Further, the Court clarified that harm to an individual’s account in
a defined contribution plan constitutes harm to the plan, even though the harm does
not affect all participants. Id. at 256 (“Whether a fiduciary breach diminishes plan
assets payable to all participants and beneficiaries, it creates the kinds of harms
that concerned the draftsmen of § 409.”).
Moreover, this Court has already ruled that LaRue “is of no help to” those,
like the Defendants in this case, who seek to limit “the scope of section 502(a)(2).”
Smith v. Med. Benefit Admins. Grp., 639 F.3d 277, 283 (7th Cir. 2011). “LaRue
simply holds that in the context of a defined contribution plan . . . malfeasance by a
plan fiduciary that adversely affects the value of the assets held in such an account
will support a suit under sections 409 and 502(a)(2) regardless of whether the
wrongdoing affects one account or all accounts in the plan. ‘Whether a fiduciary
breach diminishes plan assets payable to all participants and beneficiaries, or only
12

Case: 20-2708

Document: 39

Filed: 01/21/2021

Pages: 27

to persons tied to particular individual accounts, it creates the kind of harms that
concerned the draftsmen of § 409.’” Id. (quoting LaRue at 256).
Several other appellate courts, including another Ninth Circuit opinion in
direct conflict with Dorman, concur with this Court’s holding in Smith that in the
wake of LaRue, claims for fiduciary breach relating to defined contribution claims
remain representative actions on behalf of the plan.9 In sum, nothing in LaRue
stands for the proposition that a plaintiff’s 502(a)(2) claim is an individual claim,
rather than a claim on behalf of the plan for all its losses.

9

See Munro, 896 F.3d at 1093, cert. denied, 139 S. Ct. 1239 (2019) (citing
LaRue, 552 U.S. at 256); L.I. Head Start Child Dev. Servs. v. Econ. Opportunity
Comm'n of Nassau Cty., 710 F.3d 57, 65 (2d Cir. 2013) (citing LaRue) (“[C]laims
[pursuant to § 409(a)] may not be made for individual relief, but instead are
‘brought in a representative capacity on behalf of the plan.”’); Braden, 588 F.3d at
593 (“It is well settled, moreover, that suit under § 1132(a)(2) is ‘brought in a
representative capacity on behalf of the plan as a whole’ and that remedies under
§ 1109 ‘protect the entire plan.”’) (quoting LaRue); Graden v. Conexant Sys. Inc.,
496 F.3d 291, 295 (3d Cir. 2007) (“As § 1132(a)(2) addresses losses to ERISA
plans resulting from fiduciary misconduct, . . . suits under it are derivative in
nature—that is, while various parties are entitled to bring suit . . . they do so on
behalf of the plan itself.”).
13
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PROTECTING THE RIGHTS OF INDIVIDUALS TO BRING
REPRESENTIVE FEDERAL LAWSUITS SEEKING PLAN-WIDE
RELIEF FOR BREACHES OF FIDUCIARY DUTES HAS FARREACHING CONSEQUENCES FOR THE FINANCIAL SECURITY
OF OLDER AMERICANS.
Effective private policing of the financial integrity of 401(k) and other

defined contribution plans10 is of “exceptional importance” in light of today’s
retirement investing landscape. Over a decade ago, the Supreme Court in LaRue
recognized that defined contribution plans had become the primary vehicle for
providing retirement income in America, next to Social Security. See LaRue, 552
U.S. at 255. By 2013, there were over 527,000 401(k) plans, with over 64.4 million
participants and $4.179 trillion in assets. U.S. Dep’t of Labor, Employee Benefits
Sec. Admin., PRIVATE PENSION PLAN BULLETIN ABSTRACT OF 2013 FORM 5500
ANNUAL REPORTS 47 (2015), BENEFITS SEC. ADMIN., PRIVATE PENSION PLAN
BULLETIN ABSTRACT OF 2013 FORM 5500 ANNUAL REPORTS 47 (2015), https://
www.dol.gov/sites/dolgov/files/EBSA/researchers/statistics/retirement-bulletins/
private-pension-plan-bulletins-abstract-2013.pdf.

10

A “defined contribution” or “individual account” plan provides retirement
benefits “based solely upon the amount contributed to the participant’s account,
and any income, expenses, gains and losses . . . which may be allocated to such
participant’s account. 29 U.S.C. § 1002(34).
14
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Furthermore, the modern predominance of 401(k) plans constitutes a
fundamental reallocation of investment risk in employer sponsored plans. See, e.g.,
LaRue, 552 U.S. at 250 n.1 (describing the differences between defined benefit and
defined contribution plans). Gone are the days when most retirees could count on a
predictable life-time annuity funded solely by their employers. Today, income
security in retirement depends primarily on (1) the level of employee and employer
contributions to 401(k) plans, and (2) the quality and performance of the
investment options in which those contributions are invested, including the amount
of fees charged. Thus, 401(k) participants, unlike participants in defined benefit
plans, bear the entire risk if their investment choices perform poorly. See, e.g.,
Tibble v. Edison Int’l, _____ U.S. _____, 135 S. Ct. 1823 (2015) (participants’
retirement benefits are determined by the market performance of the investment
options in which those contributions are invested, including the amount of fees
charged.) The size of those fees and other investment costs can have a large impact
on the performance of retirees’ investments. Id. at 1826 (participants’ retirement
benefits are determined by the market performance of contributions less expenses,
which can significantly reduce the account value). Thus, the fiduciary’s duty to
prudently select, monitor, and retain plan investment options is critical to the
proper functioning of retirement plans. Id. at 1828. The fact that most 401(k)
accounts are modest in size—an average of $75,358 and median of $16,836 in
15
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2016—amplifies the real-world impact when fiduciaries imprudently choose
inappropriate investments.11
In sum, today Americans planning for retirement, more than ever, are forced
to trust that fiduciaries will act solely in the best interests of retirement-plan
participants and beneficiaries. See 29 U.S.C. § 1104(a)(1) (outlining how
fiduciaries must discharge duties with respect to such plans). We respectfully
submit that the panel’s ruling that employers, via arbitration, may strip plan
participants of the protections of §§ 502(a)(2) and 409(a) of ERISA will have farreaching consequences if adopted by this Circuit and other courts, undermining the
financial security of millions of Americans.

11

See Jack VanDerhei et al., Employee Benefit Research Institute, 401(K) PLAN
ASSET ALLOCATION, ACCOUNT BALANCES, AND LOAN ACTIVITY IN 2016 13 (2018),
https://www.ebri.org/docs/default-source/ebri-issue-brief/ebri_ib_458_k-update10sept18.pdf?sfvrsn=bca4302f_6.
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CONCLUSION
For the foregoing reasons, amici respectfully urge the affirmance of the
district court’s decision denying the Appellant’s motion to compel arbitration.
Dated: January 21, 2021

Respectfully submitted,
/s/ Laurie A. McCann
Laurie A. McCann
William Alvarado Rivera
AARP FOUNDATION
601 E Street, NW
Washington, DC 20049
Tel. (202) 434-2082
Email: lmccann@aarp.org
Attorneys for Amici Curiae
AARP and AARP Foundation
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